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Interim Order

1.
All the three petitions Nos. 286/05, 288/05 and 291/05 pray for stay on similar grounds  on the tariff order dated 29.6.05 since the Hon’ble High Court has  stayed the directions-cum-orders and, therefore, are being heard together.  All the 40 interveners  who had filed their objections in  case No.181/04 for determination of Annual Revenue Requirement (ARR), Transmission and Bulk Supply  Tariff and Distribution and Retail Supply Tariff for FY 2005-06 have been impleaded as respondents  at the behest of the Commission and the notices sent by the fastest means. 

2.
Sh.Vishal Vasudeva learned counsel for the petitioner Sh.Desh Bandhu Sood  in petition No.286/05 refers to the preamble of the  Electricity Act, 2003 where the protection of interest of consumers has been highlighted. He also refers to section 86 of the Act and HPERC (Terms and Conditions for determination of Tariff), Regulation, 2004,  sub-regulation (2) of regulation 4  which makes the directions and the tariff  quid pro quo and mutually inclusive.  Regulation 5 of the said regulations gives guiding principles for determination of tariff which include  the factors which would  encourage  competition, efficiency, economical use of resources, good performance and optimum investment, safeguarding of consumer interest and at the same time recovery of the cost of electricity in a  reasonable manner and the  principles rewarding efficiency  in performance.  He  argues that since the Hon’ble High Court has stayed the directions,  the stay on the tariff is implied.  Further, he contends that  any fiscal instrument has to be accompanied by the conditionalities and by the stay order of the Hon’ble High Court, the board shall receive the additional revenue without having to discharge its obligations towards the interest of the consumers as per the directions.  Sh.Manu Sood ld counsel  for Neel Kantha Ispat, the petitioner   in petition No.288/05 also refers to the regulations 4 and 5 of the HPERC  (Terms and Conditions of Determination of Tariff) Regulations, 2004, sub sections 8.1,8.2,8.19 and 9 of the Tariff Order, clauses (a),(b),(c) and (d) of  section 61 and section 181 of the Act  in this connection.  He cited  AIR 2004, SUPREME COURT –760 BSES Ltd. Appellant V M/s Tata Power Company Ltd., and  others Respondents, wherein  Hon’ble Supreme Court has held that the Commission is the sole authority to determine  the tariff to stay or to stop the tariff.  To a query from the Commission, he replied  that the reform surcharge of 5% was levied by the Board in the bills for the month of July, 2005 even while the board had expressed inability to comply with the incentive linked advisory directives.  He concluded by saying that the tariff and the directions being quid pro quo and mutually inclusive,  the board cannot get away from its obligations to comply with the directions and yet receive additional revenue by way of  revised tariffs.

3.
Sh.P.N. Bhardwaj, petitioner in case No. 291/05 argues that appeal against the order lies in the Appellate Tribunal for Electricity  but by applying for the stay in the Hon’ble High Court and filing appeal against the order in the Appellate Tribunal,  the Board  was agitating the different parts of the same matter in different fora.  He refers to clauses (c),(d), (e) and (f) of section 61 of the Electricity Act, 2003 and sections 8.2, 8.19, 9.1.2 and 9.1.5 of the tariff order to  argue that the directions given were closely linked with the tariffs. If the Board fails to comply with the directions  then it is not entitled to increased tariffs.  The directions were aimed at preparing the ground for launching the multi-year tariffs.  The directions and the tariff being quid pro quo,  the board was not entitled to increased tariff. The consumers of the HP are the largest stakeholders but are  subjected to inefficiencies of the board. He also prays for stay on the tariff until the Hon’ble High Court takes final decision in the matter.

4.
Mr.Jai Pal Jain appearing for JB Rolling Mills, Sh.Mahavir Aggarwal for  Ganpati Concast Pvt. Ltd, Sh.Vikram Saboo for Saboo Ispat (P) Ltd., Sh.J.N. Singh for Ruchira Paper Ltd., Sh.Satish Mehta for Auro Spinning Mills, Sh.Jitender Sharma for BBN Industries Association and Parwanoo Industries Association and                   Sh. Jagarnath Sharma for Kullu Hotels and Guest Houses Association also pray for stay on the tariff order on the same ground of tariffs and the directions being quid pro quo and mutually inclusive.

5.
Sh.Bimal Gupta ld counsel for HPSEB contends that in the CWP 853/05 in the Hon’ble High Court, challenging advisories and directions, only the Electricity Regulatory Commission   is the party and it being a  party in the  CWP  should not hear these petitions and rather advise the petitioners to approach the Hon’ble High Court. He further contends that the petitioner Sh.Desh Bandhu Sood has no locus-standi.  He was not even  an objector in the tariff petition filed by the Board. He submits that the crux of all the submissions was  that since  the directions have been stayed by the Hon’ble High Court,  the tariff order may also be stayed.  He further threatens  that  he reserves  the right to initiate contempt of court proceedings against the petitioners for  contemptuous language   used in their petitions.  He concluded by saying that the Commission has no  jurisdiction in the matter.  

6.
In wrap up, Sh.Desh Bandhu Sood, petitioner himself alleges that the Board had been cheating the public and that he is prepared to face the contempt proceedings as threatened by  the ld. counsel  for the Board. Sh.P.N. Bhardwaj in wrap up submits that the learned counsel for the board  should refrain from disrespectful  attitude towards the Commission.  Sh.Manu Sood learned counsel in petition No.288/05 refers to sections 111 and 125  of the Electricity Act, 2003  which  provide for appeals  only in the Appellate Tribunal for Electricity    or in the Hon’ble Supreme Court of India.

7.
The Commission has given a very thoughtful and anxious  consideration to the pleadings made, submissions,  arguments and counter arguments advanced  during the hearing, the legal position and  the authorities cited  as well   known in the  context of similar cases.     

8.
The review petition on the tariff  order dated 29.6.05 was filed by the Board under section 94 of the EA, 2003 in the Commission. Some directions contained in section  9 of this Tariff Order were assailed by it in the Hon’ble High Court of HP  by way of  CWP  under Articles 226 and 227 of the Constitution of India. The tariff per se  is proposed to be appealed against in the Hon’ble Appellate Tribunal for Electricity under section 111 of the Electricity Act, 2003 by the Board.

9.
The Hon’ble High Court  vide its order dated  5.9.05 in CMP No.1699/2005 has stayed the operation of some directions-cum- orders contained in sections 9  and 10 respectively of the tariff order  dated 29.6.2005 impugned in CWP No.853/2005 copies whereof were placed  on record  of CWP as Annexures P-3 to P 28 and advisory directives contained in Annexure P-30 to P-32 by the Board. The review petition No.250/05  filed by the Board together with 3 other review petitions Nos 248/05, 249/05 and 252/05 by consumers     were dismissed as not admitted on 3.9.2005 by the Commission.

10.
Sub-section (2) of regulation 4 of HPERC (Terms and Conditions of determination of Tariff) Regulation, 2004 which has become law provides that the tariff determined by the Commission and the directions given in the tariff order by the Commission shall be quid pro quo and mutually inclusive. Further sub-regulation (3) of  Regulation 32 of HPERC (General Condition of Distribution Licensee) , Regulation, 2004 as well as sub regulation (3) of Regulation 22 of HPERC (General Conditions  of Transmission Licensee) Regulation, 2004 provide that the specific conditions of the distribution and transmission licence and  directions issued before the commencement of these regulation (including these given both at the public hearings and in the tariff order as contained in the Chapter 7 of the Tariff Order 2001-02 issued under ERC Act, 1998) not inconsistent with the provisions of these regulations shall continue to apply for the period for which such general and specific conditions and directions were issued.

11.
Preamble of the EA,2003 gives the essence of the entire Act and places protection of interest of consumers on top of the agenda of the Act. The Apex Court in its magna carte  order in the case of WBERC Vs CESC  reported in AIR 2202 SC 3588 has held that the Commission is mandated to look into the interest of consumers and the efficiencies of the Company while determining the tariffs.  Section  23 of the Act vests the Commission with powers to issue orders to provide for  regulating   supply, distribution, consumption or use thereof.  Clause (k) of sub-section (1) of Section 86 of the EA, 2003 vests the Commission with powers to discharge such other functions as may be assigned to it under the Act.  Sections 142 and 146 of the Act empower the Commission to enforce the provisions of the Act, rules and regulations made  thereunder or any directions or orders issued by the Commission through penalties or punishment.

12.
Section 61 of the Act provides that the Commission while specifying the terms and conditions  of the determination of tariff shall be guided by the following:-

“(a)   the principles and methodologies specified by the Central     Commission  for determination of the tariff applicable to generating companies and transmission licensees;

(b) the generation, transmission, distribution and supply of electricity  are conducted on commercial principles;

(c) the factors which would encourage competition, efficiency, economical use of the resources, good performance and optimum investments;

(d) safeguarding of consumers’ interests and at the same time, recovery of the cost of electricity in a reasonable manner;

(e) the principles rewarding efficiency in performance;

(f) multi-year tariff principles;

(g) that the tariff progressively reflects the cost of supply of electricity, and also reduce and eliminates cross-subsidies within the period  to be specified by the appropriate Commission;

(h) the promotion of co-generation and generation  of electricity from renewable sources of energy;

(i) the National Electricity Policy and Tariff Policy:        

Provided that the terms and conditions for determination of tariff  under the Electricity (Supply) Act, 1948 (54 of 1948), the Electricity Regulatory Commission Act, 1998 (14 of 1998) and the enactments specified in the Schedule as they stood immediately before the appointed date, shall continue to apply for a period of one year or until the  terms and conditions for tariff are specified under this section, whichever is earlier.”   

13.
The Apex court in the case of WBERC Vs CESC –AIR 2002 SC 3588 and BSES Ltd. Appellant Vs M/s Tata Power Co.Ltd. and others respondents AIR 2004 SUPREME COURT 760  has clearly held that the Commission  has the exclusive powers  to determine the tariff. Some extracts of the later judgment are reproduced herebelow:

Para 12:
The changed scenario may give rise to problems of  highly complex and  technical  nature between the  generator, supplier and distributor of energy, which can be better resolved  by technically qualified people who may constitute the aforesaid Regulatory Commission.  They will have the additional advantage of taking assistance from the consultants, experts and professional persons. Therefore, it will be proper to interpret the act in a broad manner and not in a narrow or restrictive sense in so far as the jurisdiction of the Commission is concerned, so that the purpose for which act has been enacted may be achieved.     ……..  

Para 16:
The word “tariff” has not been defined in the Act.  “Tariff” is a cartel  of commerce and normally it is a book of rates. It will mean a schedule of standard prices  or charges provided to the category or  categories  or   customers specified in the tariff.   ………

Commission has the exclusive power to determine the tariff.  The tariff approved by the Commission is final and binding and it is not permissible for the licensee, utility or any one else to charge a different tariff. …….

Para  17:
Electricity Boards of many states in the country were running on huge losses. The Electricity Regulatory Act, 1998 has been enacted to enhance the generation of electricity and improve efficiency by bringing in private operators. …………

Para 18:
This clearly ousts the jurisdiction of any other authority to determine the tariff.    …….. 

14.
The above  leaves absolutely no doubt and settles the matter once and for all that the Commission alone has the jurisdiction   over the tariff and Tariff  related  matters. Read with S-21 of the General Clause  Act, 1897, the Commission has the power to add to, amend, vary or rescind the tariff order.

15.
With regard to the locus standi of Sh.Desh Bandhu petitioner, he is electricity consumer  of the Board  individually and the President of Citizens Rights Forum.   He was an intervener in the  tariff petition for 2001-02, a copy of objection was placed on record by him. 

16.
The tariff order dated 29.6.05 is an integral  and one whole order containing 10 sections together with Annexures giving context, content, flow and the  continuity of the stages of  development of the tariffs and cannot be fragmented and viewed in parts, isolation and independent of the other parts.  All the parts/sections are inseparable and inextricable. The tariff order renders the tariff and the advisories given in section 9 and directions-cum-orders given in section 10 of the Tariff Order as quid pro quo and subject to each other and mutually inclusive. One doesn’t survive without the other. In other words, the rights and obligations have to go together.  No obligations, no rights is the dictum of the Tariff Order.

17.
The tariff order is an act to balance the interests of all the stakeholders.  Any change in one part of the order is bound to upset and disturb the balance sought to be established and achieved thro’ this tariff order. The Commission is inclined to agree with the petitioners that the tariff if allowed to continue without the directions-cum-orders as in section 10 shall be tantamount to betrayal of the interests of consumers of Himachal Pradesh. 

18.
Commission reiterates its observation made in the tariff order dated 29.6.2005 on page (iv) as here below:-

“Burgeoningly high employee cost  and the worst debt trap that the Board is in, continue to be the causes of great  consternation. Total lack of financial discipline and commercial principles make the turnaround of the Board nearly impossible.  Unless major surgeries are carried out, there is no hope for the Board.”

19.
The board having expressed its inability to comply with the incentives linked Advisory directions (Road map for turnaround) given in section 9 as per M.A No.  251/05 in case No.181/04  is no longer entitled  to receive revenue of Rs. 50.00 crore through reform surcharge of 5% as per the notification (Annexure-2) appended to the tariff order, as this  was in lieu of  compliance of incentive linked advisory directives. The reform surcharge is, therefore, held to be non est and inoperative ab initio.

20.
In utter humility, respect and deference to the order dated  5.9.2005 in CMP No.1699/2005 of the Hon’ble High Court, the Commission is convinced and  believes  that  grave prejudice and irreparable damage would be caused to the  larger public interest and the interest of  16 lacs consumers of HP and greatly anomalous  situation would manifest if the consequential order is not made  on the tariffs also.   The Hon’ble High Court having stayed the operation of directions contained in section 9 and 10 of the Tariff order, the incentive linked advisory directives having being held non est. and inoperative ab intio, the Commission, therefore, is left with no option in the facts and circumstances of the case but to order stay on the tariffs so determined including the schedule of general and service charges and the rest of the Tariff Order dated 29.6.2005.  The stay shall run concurrently with the stay ordered on the directions by the Hon’ble High Court in CMP No. 1699/2005.  The tariffs as were in vogue in terms of Tariff Order dated 2.7.2004 would be applicable during the pendency of the stay order. 

Announced in the open court.

Place: Shimla.
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