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 ORDER

The matter was last heard on 19th July, 2003 and the Order reserved. 

 

1.                   The Commission learnt on 26-3-2003 that the Himachal Pradesh Electricity Board, hereinafter referred to as “the Board” and M/s Jai Parkash Hydro Power Limited, hereinafter referred to as “the Company” have jointly executed a Supplementary Power Purchase Agreement in respect of 3x100 MW Baspa Stage-II Project situated in Kinnaur District of Himachal Pradesh on 28-2-2003. No intimation thereof had been received from either the Board or the Company, inspite of directions from the Commission to that effect.   The agreement had been signed without obtaining prior approval of the Commission as required under Section 22 (1) (c) of the Electricity Regulatory Commissions Act, 1998, hereinafter referred to as “the 1998 Act”, Regulation 27(iii) of HPERC Conduct of Business Regulations, 2001 and the guidelines for load forecast, resource planning and power procurement process issued vide notification dated August 3, 2001 together with amendments dated June 1, 2002.  The non-feasance on the face of it on the part of the Company and the Board led to the issuance of notice on Commission’s own motion to show cause as to why the Supplementary Agreement supra executed by them be not held or declared void ab-initio, non-est or inoperative. The matter was heard on 5-6-2003.  Shri P.N.Bhardwaj was authorised by the Commission to represent the interest of the consumers as required under Section 26 of the 1998 Act. Shri Rajeev Sharma, Sr. Advocate was appointed as impartial advisor to the court (Amicus Curiae) to assist the Commission in understanding the subtle nuances of law involved in this case. 

2.                   The matters raised in the show cause notice are essentially the matters of law and facts. The Respondents before the Commission have unanimously contended similar grounds and the basic issues raised earlier too in similar cases.  The only authoritative pronouncement of Hon’ble Supreme Court on most of the questions which arise in this case is in the Civil Appeal No. 4037 of 2002 titled West Bengal Electricity Regulatory Commission Vs. CESC Ltd. etc. etc.  reported in JT 2002(7) SC 578 hereinafter referred to as  West Bengal case.  This judgement is the magna carte judgement in the history of Regulatory jurisprudence and is being heavily relied upon while deciding the issues arising out of the case before the Commission.

 

As observed above, the matters raised are essentially the matters of law and related facts. The Commission would, therefore, try to confine itself only to these questions and avoid discussing the merits unless necessary to do so in order to arrive at just and fair conclusions. 

 

3.
The issues raised by the Company and the Board in the written pleadings revolve around the nature and scope of the jurisdiction of HPERC. Board’s pleading is that the Supplementary PPA provides for the manner of payment of energy dues to the Company and as this agreement is   supplementary to the original PPA signed on 4-6-1997 amended as on 7-1-1998 and because the original PPA does not come under the purview of the HPERC having been executed before the constitution of the HPERC, the Supplementary Agreement also cannot fall under the purview of the HPERC or within the domain of Section 22(1)(c) of the 1998 Act.  The Board has contended that the Supplementary PPA does not alter, affect or change the energy rates initially agreed and settled.  It only seeks to modify the manner in which the payment of energy dues is to be made to the Company keeping in view the fact that the current tariff of the Board is lower than the front loaded tariff of power to be purchased from the Company.  The amendment to the PPA made on 7-1-1998 has the provision of escrow account.  The Board and the Govt. of HP have approved and recommended the completion cost of the project frozen at Rs.1550 crores to the Central Electricity Authority, hereinafter referred to as “the Authority”.

 

4.
In the reply affidavit filed by the respondent Company, in paras 1 and 2(a) and (b) there is reiteration of what respondent No.1 has said.  In para 2(c)(i) to (v) the Company has submitted that the tariff and the other payments shall   accrue to the Company on the basis of financial package approved by the Board and the HP Govt. at frozen capital cost of Rs.1550 crores or actual capital expenditure   duly audited by the Statutory Auditors of the Company whichever is less, that the Supplementary Agreement provides for an escrow account to be utilised for payment to HP Govt. for 12% free power and to the Company for 88% remaining power, and that in the event of revenue from  the sale of 88% power, if made at rates  lower than the tariff determined under the PPA not being  sufficient  for servicing  the debt  obligations of  financial institutions, the revenue accruing  from sale of 12% free power of  HP Govt.  shall be utilised by the Company for debt obligations. The Company further submits in para 3 that the tariff for sale of electricity by generating Company to the Board is to be determined in accordance with the norms laid down by the Authority and the rates of depreciation and reasonable return and such other factors as may, from time to time, be prescribed by the Central Government as per Section 43A of the Electricity (Supply) Act, 1948, hereinafter referred to as “the 1948 Act”. Para 4 of the reply says that the Section 22(1)(c) of the 1998 Act does not take within its scope and ambit the generating utilities nor the agreement of the nature and kind as Supplementary Agreement and, therefore, the Supplementary Agreement is out of the scope and ambit of Section 22 (1)(c ) of  the 1998 Act.  In para 5, the Company says that it is an agreement basically for cash flow management for servicing of debt obligation of the Company.  It neither modifies the tariff nor the purchase and procurement process of the transmission utilities and the distribution utilities.  In conclusion the Company craves the leave   and liberty to add to, alter, amend and implement its reply. 

 

5.
The issues thrown up by the written pleadings were posed   to the learned counsels for the parties, the consumer representative and the Amicus Curiae for clear and unambiguous answers in their own manner as follows:

a)                  Is the Supplementary Agreement outside the ambit and scope of Section 22(1) (a)(c) and (d) of 1998 Act?
 

b)                  How does the omission or non-omission of Section 43(A)(2) of 1948 Act, affect the powers of the Commission to regulate the power purchase and procurement process including the price in view of non-obstante clause contained in Section 29 of the 1998 Act? Does it have any effect in view of direct conflict with the 1998 Act?
 

c)                  Are the terms of impugned   Supplementary Agreement viz. manner of payment of energy dues to Company thro’ escrow mechanism   in the name of cash flow management not the matters directly arising out of the tariff issue to be regulated by the Commission? Has the tariff been already settled and agreed in the PPA and if so, what is it and who has decided it? Which is the sole authority for determining the tariff?
d)                  Is the word regulation to be construed in the narrow and restrictive sense and not in the broad import having wide meaning comprehending all facets including the powers incidental to the regulation envisaged?
e)                  Is the power of the Commission to determine the tariff restricted by mandating the Commission to be bound by the capital cost of the Project approved by the Board, Govt. of HP or the Authority or actual expenditure audited by the statutory auditors?
 

f)                   Definite social objective, the public policy   underlying the enactment, the interest and participation of the consumers – do these permit contracts to the contrary?
The principal question of law to be determined by the Commission is  jurisdiction of the Commission in view of the contentions raised in respect  of Sections 43A of  the 1948 Act and 22(1)(c ) of  the 1998 Act. 

 

 
History of Legislation:

 

6.
For deciding the above issues, it is necessary to have a look at the various enactments which have direct bearing on these issues. 

 

6.1
Up to 15th October 1991 the entire regime of the Indian Electricity Act, 1910 hereinafter referred to as the 1910 Act, and the 1948 Act, revolved around the role of the public sector, the primary role in electricity supply being entrusted to the State Electricity Boards which were charged with broad and basic duties set forth in Section 18 of the 1948 Act. The Act of 1948 was in effect a nationalising and controlling Act since government was almost invariably in control of the electricity sector. With the advent of liberalisation in 1991, the provisions of 1948 Act were amended by the Parliament by the Electricity Laws (Amendment) Act, 1991 (No. 50 of 1991).  The definition of “generating Company” was completely changed and a new sub section 4A was inserted in Section 2 which reads as under: -

 

“ (4A) “Generating Company” means a Company registered under the Companies Act, 1956 (1 of 1956) and which has among its objects the establishment, operation and maintenance of generating stations”.

6.2
Section 15 A was amended and sub-section (1) thereof was omitted. The objects of generating Company were changed and sub section (2) was substituted in Section 15A. These read as under: -

 



“ (2) The objects of a Generating Company shall include-

 

(a)                establishment, operation and maintenance of generating stations and tie-lines, sub-stations, and main transmission lines connected therewith;

 

(b)                operation and maintenance of such generating stations, tie lines sub-stations and main transmission lines as are assigned to it by the competent government or governments.

 

6.3
A new Section being 43A was inserted which reads as under:-

 

“[43A. Terms, conditions and tariff for sale of electricity by Generating Company: -

 

(1)                A Generating Company may enter into a contract for the sale of electricity generated by it-

 

a)                  with the Board constituted for the State or any of the States in which a generating station owned or operated by the Company is located;

 

b)                  with the Board constituted for any other State in which it is carrying on its activities in pursuance of sub-section (3) of Section 15A; and

 

c)                  with any other person with consent of the competent government or governments.

 

(2)
The tariff for the sale of electricity by a Generating Company to the Board shall be determined in accordance with the norms regarding operation and the plant Load Factor as may be laid down by the Authority and in accordance with the rates of depreciation and reasonable return and such other factors as may be determined, from time to time, by the Central Government, by notification in the official gazette.

 

Provided that the terms, conditions and tariff for such sale shall, in respect of a Generating Company, wholly or partly owned by the Central Government, be such as may be determined, by the Central Government and in respect of a Generating Company wholly or partly owned by one or more State Governments, be such as may be determined, from time to time, by the government or governments concerned.]”

 

6.4
This was accompanied by a policy statement in the form of the Resolution dated 22nd October 1991. The opening para of this Resolution gives indication of the objectives:

 

“With the objective of bringing in additionality of resources, for the capacity addition programme in the electricity sector, Government have formulated a policy to encourage greater participation by privately owned enterprises in the electricity generation, supply and distribution field. The policy, in this regard has widened the scope of private investment in the electricity sector and has introduced modifications in the financial, administrative and legal environment, for the private enterprises in the electricity sector towards making investments in the sector by private units attractive. Based on this policy, a scheme has been framed to encourage private enterprises’ participation in power generation, supply and distribution, the details of which are given below: -

Clause 2.2 of the Resolution provided that up to hundred percent foreign equity participation can be permitted for projects set up by foreign private investors in the Indian electricity sector. Clause 4.5 provided that generating companies can enter into contract for sale of electricity generated by it with the State Electricity Board in any State where it owns/operates generating station(s) or in any other State it is carrying on its activity or with any other person with the consent of the competent government.

 

6.5
By Notification dated 30th March 1992 issued in exercise of powers conferred by sub-section (2) of section 43A, the Central Government determined the factors in accordance with which the tariff for sale of electricity by the generating Companies to the Board and to other persons shall be determined. This notification was subsequently amended and Clause 3.0 was added which read as under:-

 




“ 3.0 General

 

3.1               The tariff for sale of electricity by a Generating Company to a Board may also be determined in deviation of the norms, other than the norms regarding operation and Plant Load Factor, specified in this notification subject to the conditions that-

 

(a)                the overall per unit tariff of electricity calculated on the basis of the norms in deviation does not exceed the per unit tariff calculated on the basis of the norms specified in this notification

 

(b)                the concerned State Government has, after satisfying itself, recommended that the deviations made are justified; and

 

(c)                the Central Government after satisfying itself that the overall per unit tariff is in accordance with condition (a) above, approves the deviations. 

3.2               In case a Generating Company is permitted by the competent Government to supply electricity direct to a consumer in terms of clause (c), sub section (1), section 43A of the said Act, such sale shall be at mutually negotiated rates, agreed upon between the generating Company and the other person(s), subject to the approval of the competent Government.

3.3               This notification shall be applicable for determining the tariffs for sale of electricity from such generating stations, whose financial package for investment is approved by the Authority, on or after the date of its publication in the Official Gazette”.

 

As a result even norms framed by the Central Government could be deviated from, provided, same were approved by the State Government or the Central Government as the case may be.

 

6.6   In 1996 the Central Government with a view to restructuring the power sector organised two conferences of Chief Ministers to discuss various issues in the power sector and outcome of these meetings was adoption of Common Minimum National Action Plan for power (CMNPP). The CMNPP has recognised that the gap between demand and supply of power is widening and acknowledged that financial position of the State Electricity Boards is fast deteriorating and the future development in the power sector cannot be sustained without viable State Electricity Boards and improvement of their operational performance. The CMNPP identified creation of Regulatory Commissions as a step in this direction and specifically provided for establishment of the Central Electricity Regulatory Commission (CERC) and State Electricity Regulatory Commissions (SERCs). After the finalisation of the national agenda contained in CMNPP, the Ministry of power assigned the task of studying the restructuring needs of the regulatory system to Administrative Staff College of India (ASCI), Hyderabad. The ASCI’s report recommended the creation of independent Electricity Regulatory Commissions both at the Centre and the States. To give effect to the aforesaid proposals, the Electricity Regulatory Commissions Ordinance was promulgated on 25th April 1998, which subsequently became the Electricity Regulatory Commissions Act, 1998.

 

6.7
Having noticed the background in which the 1998 Act was enacted, we may now notice the provisions of the 1998 Act on which parties have relied, and which call for interpretation in this case.

 Section 2 (1) defines “utility” to mean any person or entity engaged in the generation, transmission, sale, distribution or supply, as the case may be, of energy. Section 17 provides for establishment and incorporation of State Commission which shall consist of not more than 3 members including the Chairperson.  Sub section (5) of Section 17 requires that the Chairperson and Members of the State Commission shall be persons of ability, integrity and standing who have adequate knowledge of, and have shown capacity in dealing with problems relating to engineering, finance, commerce, economics, law or management. Sub-section (6) provides that the Chairperson and Members of the State Commission shall be appointed by the State Government on the recommendation of the Selection Committee constituted as per Section 18.

 

6.8       Section 22 enumerates the powers and functions of the State Commission.  Sub-section (1) of Section 22 provides that subject to the provisions of Chapter III, the State Commission shall discharge the following functions, namely: -

 

“a)
to     determine    the  tariff  for   electricity,   wholesale,    bulk grid  or    retail, as the case may be, in the manner provided in Section 29; 

 

b)                  to determine the tariff payable for use of transmission facilities in the manner provided in Section 29,

 

c)                  to regulate power purchase and procurement process of the transmission utilities and distribution utilities including the price at which the power shall be procured from the Generating Companies, generating stations or from other sources for transmission, sale, distribution and supply in the State;

 

d)                  to promote competition, efficiency and economy in the activities of the electricity industry to achieve the objects and purposes of this Act.

 

6.9
Section 29 provides that notwithstanding anything contained in any other law, the tariff for intra-State transmission of electricity and the tariff for supply of electricity, grid, wholesale, bulk or retail, as the case may be, in a State shall be subject to the provisions of the Act and the tariff shall be determined by the State Commission of that State in accordance with the provisions of the Act. The State Commission is obliged to take into consideration various factors while determining the tariff as set our in sub-sections 2, 3, and 4 of Section 29 which read as under:

 

“2.
The State Commission shall determine by regulations the terms and conditions for the fixation of tariff, and in doing so, shall be guided by the following namely;

 

a)     the principles and their application provided in Sections 46, 57 and 57A of the Electricity (Supply) Act 1948 (54 of 1948) and the Sixth Schedule thereto;

 

b)     in the case of the Board or its successor entities, the principles under Section 59 of the Electricity (Supply) Act, 1948 (54 of 1948);

 

c)     that the tariff progressively reflects the cost of supply of electricity at an adequate and improving level of efficiency;

 

d)     the factors which would encourage efficiency, economical use of the resources, good performance, optimum investments, and other matters which the State Commission considers appropriate for the purpose of this Act;

 

e)     the interests of the consumers are safeguarded and at the same time, the consumers pay for the use of electricity in a reasonable manner based on the average cost of supply of energy;

 

f)      the electricity generation, transmission, distribution and supply are conducted on commercial principles;

 

g)     national power plan formulated by the Central Government.

 

(3)
The State Commission, while determining the tariff under this Act, shall not show undue preference to any consumer of electricity, but may differentiate according to the consumer’s load factor, power factor, total consumption of energy during any specified period or the time at which the supply is required or the geographical position of any area, the nature of supply and the purpose for which the supply is required.

 

(4)
The holder of each license and other persons including the Board or its successor body authorised to transmit, sell, distribute or supply electricity wholesale, bulk or retail, in the State shall observe the methodologies and procedures specified by the State Commission from time to time in calculating the expected revenue from charges which he is permitted to recover and in determining tariffs to collect those revenues”.

 

6.10
Section 23 provides that the provisions of Sections 9, 10 and 12 shall apply to a State Commission and shall have the effect, subject to the modification that reference to “Central Commission” shall be construed as reference to a “State Commission”. Section 9 lays down the procedure for proceedings of the Central Commission.  Section 12 lays down that the Central Commission shall, for the purpose of any enquiry or proceedings under the Act, have the powers as are vested in a Civil Court under the Code of Civil Procedure, 1908 (5 of 1908) in respect of the matters mentioned therein. Section 24 provides for constitution of the State Advisory Committee consisting of   not more than 21 members to represent the interests, of commerce, industry, transport, agriculture, labour, consumers, non-governmental organizations and academic and research bodies in the energy sector. Section 25 sets out the objects of the State Advisory Committee.  Section 26 stipulates that the Commission can authorise any person as it deems fit to represent the interest of the consumers in all the proceedings before it. Section 27 provides for an appeal to the High Court in following terms:-

 

“ 27.
Appeal to High Court in certain cases:- 

 

(1)                 Any person aggrieved by any decision or order of  the State Commission may file an appeal to the High Court.

 

(2)
Except as aforesaid, no appeal of revision shall lie to any court from any decision or order of the State Commission.

 

(3)
Every appeal under this section shall be preferred within sixty days from the date of communication of the decision or order of the State Commission to the person aggrieved by the said decision or order.

 

Provided that the High Court may entertain an appeal after the expiry of the said period of sixty days if it is satisfied that the aggrieved person had sufficient cause for not preferring the appeal within the said period of sixty days.

 

6.11 
Section 30 provides that where the Commissions depart from factors specified in clauses (a) to (d) of Section 28 and clauses (a) to (f) of sub-section (2) of Section 29, they shall record the reasons for such departure in writing.

 

6.12
Section 39 provides that in the discharge of its functions, the State Commission shall be guided by such directions in matter of policy involving public interest, as the State Government may give to it in writing. If any question arises as to whether any such direction relates to a matter of policy involving public interest, the decision of the State Government thereon shall be final. Section 51 of the Act provides that with effect from such date as the Central Government may, by notification in the Official Gazette appoint, sub-section (2) of Section 43A of the Electricity (Supply), Act 1948 shall be omitted. Section 52 under the caption “Overriding effect” read as follows:

 

“ 52.
Overriding effect:- Save as otherwise provided in Section 49, the provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any enactment other than  this Act”.

 

6.13
Section 57 provides that the State Government may, by notification in the Official Gazette, make rules to carry out the provision of the Act. Section 58 vests in the State Commission power to make regulations to carry out the purposes of the Act. Section 58 reads as follows:




“58.
Power of State Commission to make regulations:-

 

(1)
The State Commission may, by notification in the Official Gazette, make regulations consistent with this Act and the rules made thereunder to carry out the purposes of this Act.

 

(2)
In particular and without prejudice to the generally of the foregoing power, such regulations may provided for all or any of the following matters, namely:-

 

a)
the duties and powers of the Secretary under sub- section (1) of Section 21;

b)                  the salary, allowances and other conditions of services of the Secretary, Officers and other employees under sub-section (3) of Section 21;

 

c)                  the terms and conditions of consultants appointed under sub-section (4) of Section 21;

 

d)                  the manner in which charges for energy may be determined under sub-section (2) of Section 29;

 

e)                  any other matter which is to be, more may be specified”.

 

6.14
Section 59 provides that the Rules made by the State Government and the Regulations made by the State Commission under he Act shall be laid as soon as may be, after it is made, before each house of the State legislature where it consists of two Houses, or where such legislature consists of one House, before that House.

 

6.15
In exercise of the power under Section 58, the HPERC has framed regulations known as H. P. Electricity Regulatory Commission (Conduct of Business) Regulations, 2001. Chapter IV of the Regulations deals with the tariff regulations. Sub-Regulations (ii), (iii), (v),(vi),(ix)and (xvi) are material for the purpose of this case  and reproduced below:-

 

“ 27.(ii) Neither the Board  nor the utilities for transmission (intra-state transmission), distribution and supply of power shall charge any tariff without prior approval of the Commission. 

 

Provided  that the existing tariff being charged by generating Companies shall continue to be charged after the date of effect of these regulations for such  period as may be specified by a notification without prejudice to the powers of the Commission to take up any  matter relating to tariff falling within the scope of Section 22 of the Act.

 

(iii)               Any transmission or distribution utility, henceforth proposing to procure and purchase power, including the price at which power may be purchased, from any Generating Company, Generating Station or from any other source for transmission, distribution and supply in the State, shall take approval from the Commission, before entering into such contract.

(v)
Without prejudice to the generality of the powers of the Commission in determining the tariff of generation, transmission and distribution utilities, the commission may keep in view while determining the tariff factors such as:

 

a)                   the need to link tariff adjustments in the productivity of capital employed, manpower resources and improvements in efficiency of capital & resources as to safeguard the interests of the consumers;

 

b)                   the need to rationalise tariffs on the basis of bench marked and performance based cost of generation, transmission and distribution;

 

c)                   unbundling of such costs to enable rational allocation of costs;

 

d)                   the need to transparently provide the appropriate incentives in a non-discriminatory manner, for a continuous enhancement in the efficiency of generation, transmission and distribution and up-gradation in the levels of service;

 

e)                   the simulation of competitive conditions where markets do not exist and the progressive introduction of competitive conditions;

 

f)                    the least cost adoption of environmental standards;

 

g)                   the need for healthy growth of the industry;

 

(vi)
All petitions for approval of generating, transmission or distribution tariff or revision thereof shall be made strictly in accordance with the guidelines for revenue and tariff filing laid down by the Commission and shall also be in conformity with the requirements relating to petitions as prescribed in Chapter II.

 

(ix)
The Commission may work out appropriate incentive schemes for improved performance in generation, transmission and distribution utilities, which shall be notified from time to time. 

 

(xvi)     Board/Utility found to be charging a tariff different from the one decided by the commission shall be deemed to have not complied with the directions of the Commission and shall be liable to penalties under Section 45 of the Act without prejudice to any other penalty to which it may be liable under any other Act.  Any excess charges of tariff by Board/Utility in any year shall be dealt with as per the directions of the Commission.


 

6.16
With the policy of encouraging private sector participation in generation, transmission and distribution and the objectives of distancing the regulatory responsibilities from the Government to the Regulatory Commissions, the need for harmonising and rationalising the provisions in the 1910 Act, 1948 Act and the 1998 Act in a new self-contained comprehensive legislation arose.  Accordingly a new legislation for regulating the electricity supply industry in the country was enacted as the Electricity Act, 2003 (36 of 2003), hereinafter referred as “the 2003 Act” which came into force on 10th June, 2003.  Preamble to the Act reads as below: -
“An Act to consolidate the laws relating to generation, transmission, distribution, trading and use of electricity and generally for taking measures conducive to development   of electricity industry, promoting competition therein, protecting interest of consumers and  supply of electricity to all areas, rationalisation of electricity tariff, ensuring transparent  policies regarding subsidies, promotion of efficient and environmentally benign policies, constitution of Central Electricity Authority, Regulatory Commissions and establishment of Appellate Tribunal and for matters connected therewith or incidental thereto.”

6.17            Transitional provisions in Sections 14, 61, 172, savings and repeal in Section 185, tariff related matters in Sections 62, 63 and 64 are reproduced here below:

 

6.18            “Section 14:  Grant of licence. - The Appropriate Commission may, on an application made to it under Section 15, grant a licence to any person-

 

(a)               to transmit electricity as a transmission licensee; or

(b)               to distribute electricity as a distribution licensee; or

(c)               to undertake trading in electricity as an electricity trader, in any area as may be specified in the licence:

 

“Provided that any person engaged in the business of transmission or supply of electricity under the provisions of the repealed laws or any Act specified in the Schedule on or before the appointed date shall be deemed to be a licensee under this Act for such period as may be stipulated in the licence, clearance or approval granted to him under the repealed laws or such Act specified in the Schedule, and the provisions of the repealed laws or such Act specified in the Schedule in respect of such licence  shall apply for a period of one year  from the date of  commencement of this Act or such earlier period as may be specified, at the request of the licensee, by the Appropriate Commission and thereafter the  provisions of this Act shall apply to such business:”

 

6.19
Section 61. - Tariff regulations. - The Appropriate Commission shall, subject to the provisions of this Act, specify the terms and conditions for the determination of tariff, and in doing so, shall be guided by the following, namely:-

 

(a)               the principles and methodologies specified by the Central Commission for determination of the tariff applicable to generating companies and transmission licensees;

(b)                the generation, transmission, distribution and supply of electricity are conducted on commercial principles;

(c)               the factors which would encourage competition, efficiency, economical use of the resources, good performance and optimum investments;

(d)               safeguarding of consumers’ interest and at the same time, recovery of the cost of electricity in a reasonable manner;

(e)               the principles rewarding efficiency in performance;

(f)                multi-year tariff principles;

(g)               that the tariff progressively, reflects the cost of supply of electricity, and also, reduces and eliminates cross-subsidies within the period to be specified by the Appropriate Commission;

(h)               the promotion of co-generation and generation of electricity from renewable sources of energy;

(i)                 the National Electricity Policy and tariff policy:

 

Provided that the terms and conditions for determination of  tariff under the Electricity (Supply) Act, 1948 (54 of 1948), the Electricity Regulatory Commissions Act, 1998 (14 of 1998) and the enactments specified in the Schedule  as they stood immediately before the appointed date, shall continue to apply for a period of one year or until the terms and conditions for tariff are specified under this section, whichever is earlier. 




6.19Section 172. Transitional provisions.-Notwithstanding anything to the contrary contained in this Act,-

 


(a)
xxx
xxx
xxx

 

(b)
“all licences, authorisation, approvals, clearances and  permissions granted under the provisions of the repealed laws may, for a period not exceeding one year from the appointed date or such earlier period, as may be notified by the Appropriate Government, continue to operate as if the repealed laws  were in force with respect to such licences, authorisations, approvals, clearances and permissions, as  approvals, clearances and permissions as the case may be, and thereafter such licences authorisations,  shall be deemed to be licences, authorisations, approvals, clearances and permission under this Act and all provisions of this Act shall apply accordingly to such licences authorisations approvals, clearances and permissions.”

 

6.21
Section 185. -Repeal and saving. -“(1) Save as otherwise provided in this Act, the Indian Electricity Act, 1910, the Electricity (Supply) Act, 1948 and the Electricity Regulatory Commissions Act, 1998 are hereby repealed. 

(2)
Notwithstanding such repeal, -

 

(a)
anything done or any action taken or purported to have been done or taken including any rule, notification, inspection, order or notice made or issued or any appointment, confirmation or declaration made or any licence, permission, authorisation or exemption granted or any document or instrument executed or any direction given under the repealed laws shall, in so far as it is not inconsistent with the provisions of this Act, be deemed to have been done or taken under the corresponding provisions of this Act.”

 

6.22
It may   do well to also refer to Sections 62, 63 and 64 which are applicable inter alia to the generating companies also. 

 

“Section 62 of the Act enables the Commission to determine the tariff in accordance with the provisions of this Act for-

(a)               supply of electricity by a generating company to a distribution licensee, transmission of electricity, wheeling of electricity and  retail sale of electricity

 

 Sub-section 6 of this Section provides that if any licensee or a generating Company recovers a price or charge exceeding the tariff determined under this section, the excess amount shall be recoverable by the person who has paid such price or charge along with interest equivalent to the bank rate without prejudice to any other liability incurred by the licensee. 

 

Section 64 lays down the procedure for tariff order 

 

Sub-section 3 of Section 64 requires the Commission to issue the tariff order within one hundred and twenty days from receipt of an application under sub-section (1) and after considering all suggestions and objections received from the public, -

 

Sub-section 6 of the same Section provides that a tariff order shall, unless amended or revoked, continue to be in force for such period as may be specified in the tariff order.”

 

7.0
Having discussed the various statutory provisions of the enactments involved and the duties and obligations of the Commission and the High Court under the 1998 and 2003 Acts, it shall be highly pertinent to extract hereunder the rulings of the Hon’ble Supreme Court in the Case WBERC Vs CESC (SLP(C) No.CC 6293 and 6307 of 2002) in paras 51, 55, 75 and 76 of the ibid judgement together with pronouncements on related issues:

 

“51. For deciding this question we will have to first notice the objects and reasons of enacting the 1998 Act.  A perusal of the same shows that the parliament felt that in spite of the existing enactments, it was necessary to bring about a new law which would facilitate the implementation of reforms contemplated by it, which reforms pertained to fundamental issues facing the power sector, namely, lack of rational retail tariff, high level cross subsidies, poor planning and operation, inadequate capacity, neglect of consumer, limited involvement of private sector’s skills and resources and the absence of an independent regulatory authority.  The view of the Administrative Staff College of India (ASCI) which strongly recommended the creation of an independent electricity regulatory commission both at the centre and the state are also noticed.  It is with the above object, an ordinance was promulgated on 25th April, 1998  which later came to be replaced by the 1998 Act.  We also notice that while promulgating the said ordinance it was mentioned that one of the salient features of establishing the central and state electricity commissions was to determine the tariff for electricity, wholesale, bulk, grid and retail, apart from determining the tariff payable for use of the transmission facilities.  Therefore, it is to be seen that in spite of the fact that the 1948 Act was in existence, the parliament thought that it was necessary to constitute a regulatory authority both at the centre and the state, which was to be an autonomous independent body.  We have earlier noticed the composition of this body and the statutory provisions made in the Act to protect the autonomy of this commission.  Therefore from the objects and statements of this Act, as also from the provisions of this Act, it is clear that this is an enactment specially to provide for a procedure for determining the tariff for electricity, as also to confer the power of determination of tariff on an expert body like the commission.  In this regard we take note of Section 22 (1) (a) of the 1998 Act, which in specific terms lays down that the commission shall discharge the function of determining the tariff for electricity in the manner provided in Section 29.  A plain reading of this section leaves no room for doubt that so far as the state commission is concerned, the Act has solely entrusted the responsibility of determining the tariff to it.  Section 29 firstly require the commission to determine the tariff in accordance with the provisions of that Act.  It then requires the commission to frame regulations providing for the terms and conditions for fixation of tariff.  In exercise of this latter power of framing the regulations, the commission is mandated to be guided by the factors mentioned in clauses (a) to (g) of sub section (2) of Section 29.  Thereafter sub section (3) of Section 29 mandates the state commission not to show any undue preference while determining the tariff to any consumer of electricity subject, of course, to the exceptions found in the said sub-section.  Sub-section (4) mandates the holder of a licence or other person to distribute or supply electricity, by observing the methodologies and procedures specified by the state commission from time to time while supplying electricity and in collecting the revenue.  Sub-section (5) of that section provides if the state government wants any subsidy to be given to any class of consumers in the tariff determined by the commission, then the state government is obligated to pay such subsidy in the manner in which the state commission may direct.  Sub-section (6) lays down that notwithstanding anything contained in Section 57 A and B of the 1948 Act no rating committee shall be constituted after the date of commencement of the 1998 Act, which is a natural consequence of the creation of the commission.  It also further lays down that Commission should ensure that the licensees comply with the provisions of their licences, regarding the charges for sale of electricity in accordance with the provisions of the 1998 Act.  Section 30 of the 1998 Act provides that if the commission wants to depart from the factors specified in clauses (a) to (d) of Section 28 or (a) to (f) of sub-section (2) of Section 29, the commission shall record reasons for such departure in writing.  A collective reading of these Sections namely 22, 29 and 30 in our opinion, leaves no room for doubt that under the 1998 Act, it is the commission and the commission alone which is authorised to determine the tariff and in our opinion the state commission in this case rightly understood its statutory obligation.

 

Xxx
xxx
xxx


 

55.
First of all the non obstante Clause in the Schedule VI to the 1948 Act refers only to the provisions of the Indian Electricity Act, 1910.  Schedule VI which is found in the Act of 1948, the legislature could not have contemplated a subsequent enactment containing a non obstante class coming into force, nor does it say that this non obstante clause applies to or is in preference to all other enactments including future enactments.  Therefore this ground itself is sufficient to reject the argument of the learned counsel for the respondents as to the prevailing effect of the non obstante clause in Schedule VI to the 1948 Act.     That apart, a reading of the 1998 Act vis-à-vis the 1948 Act with reference to schedule VI, or with special reference to Section 57 and 57 A of the 1948 Act.  It is seen that Sections 22 and 29 of the 1998 Act are special laws and the 1948 Act is only a general law in regard to determination of tariff.  Consequently, because of the accepted principle in law that a general law yields to a special law, the provisions of the 1998 Act must prevail.  As a matter of fact, this is the view taken by another division bench of the Calcutta High Court in regard to this principle in law, as could be seen from the impugned judgement itself, but surprisingly after noticing the same, the impugned judgement proceeds to take a contrary view without either distinguishing the previous judgement of coordinate bench or referring the matter a larger bench.  Be that as it may, this question is no more res integra.  This Court in the case of Allahabad Bank Vs   Canara Bank & another (2000(4) SCC 406 at 427), after following an earlier judgement of this Court held:

 

“40.
Alternatively, the Companies Act, 1956 and the RDB Act can both be treated as special laws, and the principle that when  there are two special laws, the latter will normally prevail over the former if there is a provision in the latter special Act giving  it overriding effect, can also be applied.  Such a provision is there in the RDB Act, namely, Section 34.  A similar situation arose in Maharashtra Tubes Ltd. Vs. State Industrial and Investment Corpn. of Maharashtra Ltd. (1993(2) SCC 144) where there was inconsistency between two special laws, the finance Corporation Act, 1951 and the Sick Industries Companies (Special Provisions) Act, 1985. The latter contained Section 32 which gave overriding effect to its provisions and was held to prevail over the former.  It was pointed out by Ahmadi, J. that both special statutes contained non obstante clauses but that the 

 

“1985 Act being a subsequent enactment, the non obstante clause therein would ordinarily prevail over the non obstante clause in Section 46-B of the 1951 Act unless it is found that the 1985 Act is a general statute and the 1951 Act is a special one.” (SCC p. 157, para 9):

 

Therefore, in view of Section 34 of the RDB Act, the said Act overrides the Companies Act, to the extent there is anything inconsistent between the Acts”.

 

75.  … … … Under section 29 of the 1998 Act, we have already noticed that it is the commission which has the authority to determine the tariff taking into consideration the principles enunciated in the said section, as  also in the regulations framed by the commission in this regard. In this process, the commission will have to take into consideration the findings recorded in collateral proceedings.  However, it is not correct to state that the said finding in the collateral proceedings will be ipso facto binding on the commission. This is because of the fact that the object of determination of the cost of the project by the CEA and the fixation of tariff by the commission are not entirely the same.  There is no obligation on the part of the CEA to take into consideration the efficiency of the company which is putting up the project, as also the interest of the consumers while determining the cost of the project, whereas the commission while determining the tariff has to take into consideration these  factors also. Therefore, in our opinion, the power of the commission to determine the correct value, of the factors to be taken note of by it, cannot be restricted by mandating the commission to be bound by a finding in a collateral proceeding.  Such finding is a piece of evidence before the commission, which even though has a strong evidentiary value, is ipso facto not binding on the commission. The commission could for good reasons decide to differ from it.  The commission is an independent autonomous body, therefore, its power to examine a piece of evidence cannot, in any manner, be restricted. …   …

 

76.  We are not inclined to accept this argument of the appellants.  It is true that the figure arrived at by the CEA is not ipso facto or as a matter of rule binding on the commission, but, as stated above, the commission will have to take into consideration the finding of the CEA giving due weight to that piece of evidence.  The commission could, of course, disagree with the finding of the CEA for compelling reasons but not on the ground on which the commission has done in the instant case.  The commission while arriving at the above figure of Rs. 2075 crores took into consideration the project costs of the Budge-Budge as projected by the company, the board, the CEA and the consultants, and took an average of all these figures to come to the conclusion that the cost of Budge-Budge project could be Rs. 2075 crores.  In this process, we think that the commission has not rejected the finding of the CEA for any compelling or acceptable reasons.  It did not have before it any other material to hold that the estimated cost of the project by the CEA is otherwise erroneous.  In the absence of any such material, in our opinion, the commission ought to have accepted the said finding of the CEA and ought not to have indulged in taking the average of the various figures given by different authorities, as stated above.  Therefore, we think that the commission not having given any acceptable reason based on material before it to differ from the finding of the CEA, the figure arrived at by the commission in regard to Budge-Budge cost by rejecting the finding of the CEA is erroneous.  In this view of the matter, we are of the opinion that though the commission was not bound by the finding of the CEA, still, it having not differed from the said finding for good reasons, the High Court was justified in accepting the figure of Rs. 2295.57 crores as the cost of Budge-Budge project. 

HELD

A combined reading of provisions of the Act, rules and regulations, clearly shows that the statute has unequivocally provided a right of hearing/representation to the consumers, though he manner of exercise of such right is to be regulated by the commission. This right of the consumers is neither indiscriminate nor unregulated as erroneously held by the High Court.  It is true that in Calcutta the respondent company supplies energy to nearly 17 lacs consumers, but the statute does not give individual rights to every one of these consumers. The same is controlled by the regulations. Therefore, the question of indiscriminate hearing as held by the High Court will not arise. That apart, when a statute confers a right which is in conformity with the principles of natural justice, in our opinion, the same cannot be negatived by a court on an imaginary ground that there is a likelihood of an unmanageable hearing before the forum concerned.  As noticed above,  though normally price fixation is in the nature of a legislative function and the principles of natural justice are not normally applicable in cases where such right is conferred under a statute, it becomes a vested right, compliance of which becomes mandatory.  While the requirement of the principles of natural justice can be taken away by statute, such a right when given under the statute cannot be taken away by courts on the ground of practical convenience, even if such inconvenience does in fact exist.  In our opinion, statute having conferred a right on the consumer to be heard in the matter pertaining to determination of the tariff, the High Court was in error in denying that right to the consumers. Consequently, the right of the consumer to prefer an appeal under Section 27 of the 1998 Act to the High Court is similar, if they are in any manner aggrieved by any order made by the commission. Alternatively, if the company is an aggrieved party and if it prefers an appeal, then it has to make such of those consumers who have been heard by the commission, as party respondent, and such consumers will have the right of audience before the appellate court. In the instant case, none of the consumers/consumer organisations who were allowed to participate in the proceedings by the commission have been made parties to the appeal. Therefore, the High Court ought to have impleaded and heard the consumer-appellants herein.

 

HELD

A collective reading of Sections namely 22, 29 and 30, in our opinion, leaves no room for doubt that under the 1998 Act, it is the Commission and the Commission alone which is authorised to determine the tariff and in our opinion the State Commission in this case rightly understood its statutory obligation.  However, as noticed above we find that the High Court took a totally contrary view.  It proceeded on the basis that in view of the reference made to Schedule VI to the 1948 Act and reference to Sections 46, 57 and 57A of the1948 Act in clause (a) of Section 29(2) of the 1998 Act and in view of the language of Section 57 of the 1948 Act, the primary right to determine the tariff lies with the licensee or the utility concerned and it is only when the concerned licensee or the utility has erred on a matter of principle in so fixing the tariff, the role of Commission comes into play in correcting the same. (Para 51).

The non obstante clause in Schedule VI to the 1948 Act refers only to the provisions of the Indian Electricity Act, 1910.  Schedule VI which is found in the Act of 1948, the legislature could not have contemplated a subsequent enactment containing a non obstante clause coming into force, nor does it say that this non obstante clause applies to or is in preference to all other enactments including future enactments.  Therefore, this ground itself is sufficient to reject the argument of the learned counsel fort the respondents as to the prevailing effect of the non obstante clause in schedule VI to the 1948 Act. That apart, a reading of the 1998 Act vis-à-vis the 1948 Act with reference to schedule VI, or with special reference to Section 57 and 57A of the 1948 Act.  It is seen that Sections 22 and 29 of the 1998 Act are special laws and the 1948 Act is only a general law in regard to determination of tariff.  Consequently, because of the accepted principle in law that a general law yields to a special law, the provisions of the 1998 Act must prevail. (Para 55).

 

Under the 1998 Act, it is the Commission concerned and in the instant case the State Commission of West Bengal, which is the sole authority to determine the tariff, of course, as per the procedure in the said Act. (Para 57). 

 

HELD

That the Commission not having given any acceptable reason based on material before it to differ from the finding of the CEA, the figure arrived at by the Commission in regard to Budge-Budge cost by rejecting the finding of the CEA is erroneous.  In this view of the matter, we are of the opinion that though the Commission was not bound by the finding of the CEA, still, it having not differed from the said finding for good reasons, the High Court was justified in accepting the figure of Rs.2295.57 crores as the cost of Budge-Budge project. (Para 76).
 


Contentions of Respondents

 

8.0
Now we shall proceed to give hereinbelow the submissions made and the arguments addressed by the parties.  Ms. Bindu Saxena, the learned counsel for the Company, narrated the history of the case   culminating into the signing of PPA on June 4, 1997.  It was submitted by her that the tariff had already been determined in accordance with Section 43 A of the 1948 Act and until the omission of sub section (2) of Section 43 A of the 1948 Act under Section 51 of the 1998 Act the power to determine the tariff was left to the State Government/Board. While not challenging the jurisdiction of the Commission in matters of tariff, she submitted that the Supplementary Agreement provides only for the cash flow management and refers to the approval and recommendation of the frozen cost of the project at Rs.1550 crores.  She referred to   Sections 22(1)(c ), 22(3), 29(2)(g), 39,  51, 52, 58  and 61 of the 1998 Act  and  Sections 17, 18, 18A(1), 26(A), 28, 29, 43A as well as Section 43 A (2) of the 1948 Act and  Regulation  27 of  the HPERC Conduct of Business Regulations, 2001 to highlight the point  that the  national power plan and the  objects and reasons of the 1998 Act  attach great  importance to the involvement  of private sector skills and resources   in the power sector and by questioning the Supplementary Agreement the Commission was de facto seeking to reopen  the original PPA.

 

8.1
Shri Rajnish Maniktala, learned counsel for the Respondent Board submitted that the Supplementary PPA was signed by the Board   with the Company on 28-2-2003.  He argued that, as per Section 43A of the 1948 Act, the PPAs are to be signed between the Generating Company and the State Electricity Boards; whereas under the provisions of 1998 Act, it is the function of the State Regulatory Commissions to determine the tariff and regulate the power purchase.  He, however, submitted that the main question before this Commission was whether in the given facts and circumstances of the case, the provisions of 1998 Act will prevail or Section 43A of the 1948 Act will operate and that since the provision of both these Acts are overlapping in many fields, it is to be determined as to which Act or which provision of the Act shall have overriding effect.  In short, whether Section 43A (2) of 1948 Act will apply in the present case or whether the power of Commission under Section 22 of 1998 Act will override. He went on to argue that  it was a cardinal principle of statutory interpretation that a particular legislation may be repealed by later legislation, it may be by the principle of express repeal or implied repeal. So far as express repeal is concerned, there will be no difficulty because there are express words in the later Act repealing the provisions of the earlier Act.  However, in case of the implied repeal, it is to be determined as to whether the provisions of the later law are in direct conflict with the earlier law so as to completely repeal the same or whether the two Acts can also work in their respective fields so far as some of the provisions of the same are concerned. Though generally, there is a presumption against repeal by implication and it is because of the reason that the legislature while enacting law has complete knowledge of existing laws on the same subject matter and when it does not provide a repealing provision, it gives out an intention not to repeal the existing legislation. Similarly, if the two Acts, if contradictory, in some of the provisions, but even then if those can be read together and some application can be made of the words in earlier Act, repeal is not inferred.  He quoted from the textbook on principles of statutory interpretation by Justice GP Singh to make his point.  He argued further that   while enacting 1998 Act, the Parliament provided in Section 52 that the provisions of 1998 Act shall have effect notwithstanding anything inconsistent therewith in any enactment other than this Act. However, at the same time, it provided in Section 51 that until and unless Section 43A(2) of 1948 Act is omitted by the Central Government notification, the Commission shall have no jurisdiction in such matters.  He inferred that it gave  strength to this theory that the Parliament knew that Section 43A (2) of 1948 Act existed and it had knowledge of the same while enacting the later provision and then it specifically provided that the operation of Section 43A (2) of 1948  Act shall cease to have its force with effect from February 05, 2003 when it was omitted by the Central Government. The learned counsel for the Board argued that these facts and principles of law lead to the conclusion that the Legislature intended that Section 43A (2) of 1948 Act will have overriding effect and oust the jurisdiction of the HP Electricity Regulatory Commission till a notification was issued under Section 51 of 1998 Act. That was done by the Central Government on February 05, 2003 and from that date the Generating Companies cannot enter into an agreement with the Board on their own and the PPAs and tariff shall be determined by this Commission with effect from February 05, 2003.  However, the PPAs entered into by the Generating Companies and the Board are legal, valid and binding and not void.

 

8.2               He also placed on record the two authorities of the Hon’ble Supreme Court of India as follows: -

 

 

 

“AIR 1963 (SC) 1561:

Wherein it has been specifically held that, when it is doubtful that a particular statute was intended to be repealed by later stature, an effort should be made to give effect to both the enactments as far as possible.  In the present case, there was a conflict between the Travancore-Cochin Motor Vehicles Act,  Travancore-Cochin District Municipalities Act which was  the  later one. Here it was held that there was no implied repeal of the earlier  Act and both the provisions will apply in the respective fields.”  

 


“AIR 1979 (SC) 262  

The said authority also speaks of co-existence of two Acts even though some of the provisions have been repealed by the later legislation, but those provisions which can have some application in their respective field despite such contradiction, these will continue to have their application.” 

 


Contentions of Consumer Representative:

 

8.3
Shri P.N.Bhardwaj, Consumer Representative, authorised by the Commission under Section 26 of the 1998 Act to represent the interest of the consumers in the proceedings before it, made a detailed representation and raised objections to the signing of Supplementary Agreement on the grounds that it had not been referred to the Commission. He contented that the capital cost forms the basis of tariff fixation and this Supplementary Agreement had made an upward revision in the capital cost of the project, without taking into consideration the efficient management as also the interest of the consumers. The Commission is not bound by the auditors report. The project cost has been revised substantially without involving the consumers or extending an opportunity to them nor to the Commission to exercise the mandatory   check of prudency.  He contended that while delivering the judgment in the case titled WBERC Vs CESC Ltd, dated 3.10.2002, Hon’ble Supreme Court has held that while there is no obligation on the part of CEA to take into consideration the efficiency of the Company which is putting up the project, as also the interest of the consumers while determining the cost of the project, the Commission while determining the tariff has to take into consideration these factors also. Therefore, the powers of the Commission to determine the correct value cannot be restricted by mandating the Commission to be bound by a finding. Such finding is a piece of evidence before the Commission, which even though has a strong evidentiary value, is not binding on the Commission. The Commission could, for good reasons decide to differ from it. The Commission is an independent autonomous body, therefore, its power to examine a piece of evidence cannot, in any manner, be restricted. 

 

8.4
He submitted that the action of the Board in bypassing the Commission for entering into Supplementary Agreement to freeze the project cost after an upward revision was against the law. Board being a party and signatory to this Supplementary Agreement was answerable for all such acts committed against law. Power to fix the tariff of a generating station rests with the Commission. The Board in collusion with the generating Company cannot usurp the powers of the Commission. The parties have no Authority to enter into a PPA or carry out any amendment in the shape of a Supplementary Agreement without the approval of the Commission.

 

8.5
He argued that the functions as provided under Section 22(1) of the 1998 Act have been conferred on the Commission by virtue of its formation. They relate inter-alia to the determination of tariff in the manner provided in Section 29 of the 1998 Act, relating to the power purchase and procurement process including the price at which the power from the generating Companies shall be procured, for transmission, sale, distribution and supply in the state, while promoting competition, efficiency and economy in the activities of the electricity industry. Mr. Bhardwaj submitted that the Company in its reply to the show cause notice had referred to Section 43A of the1948 Act, but had failed to take note that sub-section (2) of Section 43A stood omitted with respect to the State of H.P. w.e.f. 5th February, 2003. Although this thinking is irrelevant, he submitted that the Commission enjoyed undisputed powers to regulate power purchase as defined in Section 22(1)(c) of the 1998 Act with or without the omission of sub-section (2) of Section 43A of 1948 Act, though, in the latter case, the Commission had to be guided by the norms fixed by the Authority. He contended that though a hydro project is tailor made to suite individual requirements, yet the finished cost of the project could not be allowed to differ greatly when compared on a unitary basis. This was precisely for the purpose of promoting competition and efficiency envisaged in Section 22 (1)(d) of the 1998 Act.  If this project cost had risen by more than twice for a delay of less than one year, was this prudent utility practice, he questioned.  He also questioned some figures of loan amount, foreign currency loan, interest during construction, some clauses of main PPA signed in June, 1997 etc. etc.   

 

8.6
The consumer representative   strenuously   countered Board’s reply that since the energy rates were initially agreed at the time of signing the PPA and Supplementary Agreement has not in any way changed the energy rates, this Agreement does not in any way breach Section 22(1)(c) of the 1998 Act. He went on to rebut   the   contention that the energy rates have not been changed after the signing of this Supplementary Agreement since the generation cost shall stand modified on the revision of the project cost and the completion time.

8.7
He questioned the great hurry in freezing the project cost and   signing the Supplementary Agreement when Clause 8.2 of the PPA specifically provided for payment of energy sold to the Board for the initial tariff period, on provisional basis, at the Bulk Supply Tariff of the Board. The Board and the Company could have waited for the completion of due process of law. With the coming into being of the Commission, the parties could not change the completed cost of the project without referring to the Commission. He stated that with the cost of completed project having been revised drastically upwards, the tariff shall not remain unaltered as claimed by the Board and Company. He argued that the Board should have   got the revised cost approved from the Authority and thereafter submit the same to the Commission and by failing to do so, the parties to this Agreement had hijacked the regulatory process to draw advantage to themselves. The Commission was requested to consider imposing some penalty on the parties for this deliberate attempt to bypass the due process of law, so that it acted as a deterrent for future.  He averred that the Commission had recently issued the order on model PPA for projects up to 5MW, where the cost of power has been frozen at Rs. 2.50/unit for the entire duration of the PPA. If the cost of the power from Baspa was higher than the benchmark price or the market price or the price at which small HEPs shall sell the power to the Board, and if the Board decided to purchase this power, the Consumers of HP would request the Commission to ensure that the additional liability is not passed on to the consumers. He suggested that if the Supplementary Agreement had been signed at the behest of the Govt. then HP Govt. should subsidise the additional cost of power purchase over and above the benchmarked price.

 

8.8
He strongly argued in favour of opening up of the original PPA and the Supplementary Agreement signed by the Board and the Company on the above grounds.  He also pleaded for production of and placing on record of some documents. 

 

8.9
In conclusion, he argued that the cost of power generated in this power station being very high and if the PPA and Supplementary Agreement were not reviewed in totality, this may turn out to be yet another ENRON like situation.

8.10
For the foregoing reasons, Shri Bhardwaj  prayed  that till such time the case is disposed off, the entire operation of the PPA and Supplementary Agreement be stayed
 


Assistance by Amicus Curiae:

 

8.11
Learned Amicus Curiae, Shri Rajeev Sharma, who was then requested to provide specific answers to the issues flowing out of the replies, pleadings and arguments of the learned counsel for the Company began his arguments by submitting that the basic fundamental principle of interpretation or the construction was that we have to look at the facts first.  Law applies to the facts; facts don’t apply to the law.  He referred to important dates of 5-2-2003, signing of main PPA on 4-6-1997 and the Supplementary Agreement on 28-2-2003.  On 5-2-2003 the Central Government issued notification omitting sub section (2) of Section 43A of the 1948 Act.  He pointed out that the amendment No.1 dated 7-1-1998 had neither been placed on record by the Company nor by the Board for reasons best known to them. He read out the opening paragraphs of the Supplementary Agreement which read as follows: 

 

8.12
“Whereas the Board and the Company had signed a Power Purchase Agreement (PPA) dated 4-6-1997 for the sale/purchase of Energy from Baspa-II (300 MW) HEP located in District Kinnaur, Himachal Pradesh  (hereinafter referred to as the “Project”) and also entered into an amendment thereto dated 7-1-1998.

 

8.13
Whereas the Board has approved and recommended the completion Capital Cost of the Project freezed at Rs.1550 crores (Rupees One thousand five hundred and fifty crores) to the Himachal Pradesh Government (hereinafter referred to as “SG”) and the SG have approved the said freezed capital cost of Rs.1550 crores and have recommended the same to the Central Electricity Authority (hereinafter referred to as “Authority”) for their approval.

 

8.14
Whereas the current market tariff of power being lower than the front loaded tariff of the power to be supplied by the project, the Board and the Company have mutually agreed for the payment of dues by the Board to the Company in the manner hereinafter contained. 

 

8.15
Now, therefore, in consideration of the aforesaid premises the parties hereby agree to enter into this Supplementary Agreement as under:

 

8.16
After the existing Article 8 and   before Article 9 of   Power  Purchase Agreement dated 4-6-1997, the following new Articles 8-A shall be inserted, namely:-

 


“Article 8-A- Freezing of completion cost of Baspa-II (300 MW).

 

8.17
Sub-clause (a) of Para-I of the Supplementary Agreement freezes the capital cost of the project approved by the Board and the State Government at Rs.1550 crores or as finally approved by the Authority or actual capital expenditure till COD of the Project duly audited by the Statutory Auditors of the company whichever is less.

 

8.18
Sub-clause (b) of the same Para states that the amount may undergo change based on the exchange rate on the date of the COD and the consequential increase/decrease shall be accounted in the Rupee debt.  The amount of Rs.1550 crores and the break-up given above shall undergo change as a consequence of any changes in sub-clause (a) Para-1. He highlighted that whatever has been stipulated in sub-clause (b) is subject to variation in sub- clause (a).  

 

8.19
Sub-clause (c) of the same Para-I further says that the tariff and the other payments shall accrue to the Company under and in accordance with the provisions of the PPA on the basis of the financial package as per sub-clause  (b).   The payment will be made by the Board based on the payment received by the Board against the sale of the power of the project.  He argued that the combined reading of sub-clauses (a), (b) and (c) makes it implicit that whatever has been stated in the Supplementary Agreement is binding to two items i.e. tariff and the payment which has to be received by the parties.  Referring to sub-clause 2(a) of the Supplementary Agreement he submitted that whatever might have been stated in the PPA of June, 1997 is rendered otiose by inserting this clause which says that the Board shall purchase the entire electrical energy of the project.  This brings the case within the ambit of Section 22(1)(c) of 1998 Act read with Section 29(d) of the 1998 Act since the determination of this sale of electrical energy culminating into the tariff has not been taken into account.  Sub-clause 2(a) further stipulates that the sale proceeds from sale of such power shall be deposited in an escrow account which is very clever device to take it away from the ambit of Section 22(1)(c) of 1998 Act as per the parameters laid in Section 29(c) and (d) covered with the Regulations framed by the Commission under Section 58 of 1998 Act. The ld. Amicus Curiae   then referred to the law laid down by the Hon’ble Supreme Court in the Case WBERC Vs CERC (SLP(C) No. CC 6293 & 6307 of 2002) and submitted that the   law declared by the Hon’ble Supreme court was binding on all courts under Article 141 of the Constitution of India. He went on to say that any letter written by the H.P. Government   was not binding on the Commission if it transgressed the fundamentals of the law and, therefore, was to be ignored. The Apex court had already laid down that only the Commission and none other than the Commission is competent and had been vested with the jurisdiction to determine the tariff.  He countered the arguments of the ld. Counsel for the Board by referring to the specific   issues which have been framed by the Hon’ble Supreme Court   as to who would determine the tariff and the answer by the Hon’ble Supreme Court is that it is the Commission and the Commission alone. 

 

8.20
He further argued that   sub-clause (b) to Para-1 is vague and sketchy.   What is to be seen is whether the law as enshrined under the law in the Indian Act has been taken into account or not.  When the Supplementary Agreement was entered into between the parties on 28-2-2003 there was no authority other than the Commission which had come into existence after the enactment had been passed and the Regulations framed. He argued that according to sub- clause 2(a) of the Supplementary Agreement the escrow account shall be maintained in two parts, one part shall represent revenue pertaining to 12% free power falling to the share of the State Government in which the revenue corresponding to 12% free power shall be credited  (Account-A), second part shall represent the revenue pertaining to 88% power in which revenue corresponding to 88% power shall be credited and paid to the company to discharge its liabilities (Account-B).  From Account B the servicing of debit repayment obligations of the Company shall be regulated in accordance with the procedure laid down by the financial institutions.  In case the amount available in Account-B falls short for the servicing of loan repayment obligations, the payment equivalent to such shortfall shall be transferred from Account-A to Account-B to meet such shortfall. The surplus, if any, at the end of the year should be transferred to the State Exchequer by 31st January of the following year.  He submitted that the basic parameters have been laid down under Sections 22, 29 and 30 of the 1998 Act as to how the Commission is to regulate the tariff. The Commission   cannot depart from the functions specified in Clauses (a) to (f) of sub section (2) of Section 29 of the 1998 Act.   There can be departure but with a small rider and for that reasons have to be assigned as required under Section 30 of the 1998 Act.   He joined in argument with   learned counsel for the Board to adduce from the Hon’ble Supreme Court’s judgement ibid that recommendations made by the CEA with regard to the project cost are neither binding nor can control the discretion of the Commission which, however, has to be exercised judiciously by it.  He ranked the Hon’ble Supreme Court judgement as magna Carte as far as the jurisdiction of the Commission is concerned.  He read from paragraph 76 of the Hon’ble Supreme Court judgement  “we are not inclined to accept this argument of the appellants, it is true that the  figure arrived at by the CEA is not ipso facto or as a matter  of rule binding on the Commission.” The learned Amicus Curiae then read the pleadings of the parties particularly with reference to sub-clause (b) of Para 2 that the revenues accrued from the sale of 12% free power falling to the share of the State Government shall be utilised by the Company only for servicing the debt obligations of the financial institutions.  This shall be done on year to year basis. For the year when actual sale proceeds from the sale of 88% energy from the project fall short of the amount required for the payment of the loan, the proceeds from the sale of 12% free power shall be utilised only to the extent of meeting the balance payment on account of debt servicing obligations.  The repayment of this amount shall be recovered from the Company (Account-B) at the net present value of the amount of the year of its utilisation in the manner provided in sub-clause 3(a) and shall be payable to the State Government in the year when actual sale proceeds of 88% power are more   than the amount required for debt servicing obligation.  He submitted that every thing had been laid in favour of the Company and on the ground of provisions of right to the consumers it is inequitable  agreement where the rights of the consumers have not been protected at the cost of the other party. There are the rights and powers of consumers who have been kept outside this entire exercise of entering into agreement by respective parties.  It is violative of Article 14 of the Constitution of India which guarantees right of equality.  His submission was that any agreement which is against the public policies being hit by Section 23 of the Contract Act is violative of law. Every enactment flows from the fountain head of law “the Constitution” where the expression used is “we the people” the rights of the people have to be protected.  The ld. Amicus Curiae drew the attention to sub-clauses (c),(d) and (e)  of Para 2 of the Supplementary Agreement dated 28-2-2003:

 

“(c)
The amount due to JHPL under terms of PPA including the amount on account of ROE, incentives and reimbursements shall be paid to JHPL on NPV basis out of the surplus left after making repayment (if any) to the  account of the State Government as per provisions of 3(b) above, in the Account B of the Escrow Account.

 

(d)               For  the purpose of above clauses 3(b) and 3 (c ), the Net Present Value (NPV) shall be determined at the rate in consultation with the Finance Department of the Government of H.P. 

 

(e)               The payment on account of 12% free power to SG shall have first  charge after Debt servicing. The amount received by SG/JHPL against the outstanding dues as per (2 b & 2c) above shall be adjusted on the first due first paid basis.”

 

8.21
He then referred to Clause 4(a) and 4(b):

 

“(a)
The payment of outstandings to the Board/SG and the Company pursuant to and in accordance with the above provisions shall continue till the entitlement of both the Parties in terms of PPA are fully discharged, after which the payments to the Company shall be made only on the basis of the Capital Cost and Approved Financial Package as per sub-clause 1(b) and the other provisions of PPA.

(b)               After the obligations as per 4(a) above are fully discharged SG shall be entitled to the revenue of 12% free power and the balance amount from the sale of 88% power which remains after discharging/meeting the liabilities/entitlement of JHPL as per PPA shall accrue to the Board”.

8.22
Referring to the argument of interpretation and construction he stated that the basic fundamental principle is  that these rules of interpretation and construction    have only to be applied,  first, if there is any ambiguity, second, if there is an inconsistency and thirdly, if both provisions cannot be  harmonised.  Otherwise, the basic principle is that the grammatical and the plain meaning has to be taken into account and if there is any conflict between the special Act and the general Act, the provision of the Special Act would prevail over the general Act, it would be agreed that 1998 Act is a special Act.  It has certain important objectives which have been taken into consideration by the parliament as they reflected in the preamble of the enactment.  Other principle is known as Heydon’s Principle or in local parlance this rule is known as Mischief Rule.  This enactment has been deliberated and debated in the parliament and has passed through the rigorous standards laid down by the Supreme Court.  The Apex court has taken into consideration the preamble of the Act and has discussed the provisions of the law and categorically laid down that the Commission and the Commission alone is competent authority and has the basic jurisdiction to go into the question of tariff. He referred to para 51 of the judgement “Therefore, from the Objects and the Statements of this Act, as also from the provisions of this Act, it is clear that this is an enactment specially to provide for a procedure for determining the tariff for electricity, as also to confer the power of determination of tariff on an expert body like the Commission.  In this regard, we take note of Section 22(1)(a) of 1998 Act, which in specific terms lays down that the Commission shall discharge the functions of the determining the tariff for electricity in the manner provided in Section 29”.  Learned Amicus Curiae submitted that if the contention of the learned counsels for the parties is to be accepted that   till Section 43A of  the 1948 Act was in  the Statute  book this Commission had no jurisdiction,  the very  basis of the constitution of this Commission under the Act would be rendered  nugatory.   He read from the Salient Features of the Electricity Regulatory Commissions Ordinance, 1998 as provided in 4(c) “the main functions of the SERC, to start with, shall be: -

 

i)     to determine the tariff for electricity, wholesale, bulk, grid and retail;

ii)       to determine the tariff payable for use of the transmission facilities;

iii)     to regulate power purchase and procurement process of the transmission utilities, etc.

iv)     subsequently, as and when each State Government notifies, other regulatory functions could also be assigned to SERCs.”

 

8.23
Section 49 of the 1998 Act provides that “Nothing contained in this Act…..”

 

8.24
If all these enactments i.e. the Electricity Regulatory Commissions Act,1998, the Consumers Protection Act, 1986 and the Atomic Energy Act, 1962 can stand together and can be harmonised or they can be  read  independently  then  there would not be any inconsistency in  the  language of the three enactments and the goals of three enactments  should be achieved. The parliament as well could have provided for the inclusion of the 1948 Act also in Section 49 of the 1998 Act but this has not been done.  He further drew the attention under Section 51 i.e. with effect from such date as the Central Government may by notification in the official gazette appoint, sub section (2) of Section 43A of the 1948 Act shall be omitted.  He submitted that there was no inconsistency either between Sections 22 and 29 of the 1998 Act and Section 43A of 1948 Act.  If both these enactments are read together harmoniously it would lead us to the objectives which are to be sought under the two enactments.  One is special enactment – the 1998 Act, and the other one is  the general enactment – the 1948 Act, and further  principle of interpretation is assuming without  conceding  that the  1948 Act, is also a special Act in that  eventuality the later special law  would prevail.  As a matter of abundant precaution Section 52 has also been inserted in the 1998 Act and the plain language in Section 52 has overriding effect.  This means that this Act has overriding effect on the earlier enactments and this is a special Act.  Even without the notification dated 5-2-2003, Section 22 read with Section 29 of the 1998 Act confers the jurisdiction upon the Commission to achieve the main objectives of the enactment.    State Government’s letter dated 23-9-2002, he submitted, was in breach of mandatory provisions of law.  State in its own wisdom had stated that earlier PPAs would not be impugned.  He submitted that whatever was permissible under the law had to be done as  it is  recurring  cause  of action qua the decision  affecting citizens  who cannot be left to suffer in silence and since  PPA is just a document  entered between  the two parties and though  there are certain clauses which are against the law if they are against the public  interest, they are required to be scrutinised by the Commission.  The entire   basis of the agreement can be questioned if the rights of the consumers are widely affected.  If the tariff is not checked, the very function required to be exercised by the State Commission would be defeated.  He opined that nothing   debarred the Commission from going into the entire matter of PPA.  The word “regulation’ is not   confined    only   to the new agreements but also to the earlier agreements which may quietly affect the rights of the consumers or citizens at large.  The word ‘regulation’ is not to be construed in the restricted sense otherwise the very objective of this enactment would be frustrated and defeated.  He read Clause (ii) of the Regulation 27 of HPERC CBR, 2001 Chapter IV “neither the Board nor the Utilities for transmission shall charge any tariff without prior approval of the Commission” the proviso to this is that the existing tariff being charged by the generating companies shall continue to be charged after the date of these Regulations for such a period as may be specified by notification without prejudice to the powers of the Commission to take up any matter relating to tariff   falling within the scope of Section 22 of the 1998 Act.  The answer to the question that the old PPAs could not be reopened, was provided in these Regulations. He submitted that the Supplementary Agreement had to be read with the main PPA which had been entered between the parties on 4th June, 1997.  It is tied up with certain conditions which have wide affect on the determination of the tariff and the procurement process. He submitted that Supplementary Agreement is void ab initio, against the public policy and liable to be set aside and the entire issue was required to be determined afresh by the Commission in conformity with Section 22 (1)(c) read with Section 29 of the 1998 Act.  

8.25
The ld. Amicus Curiae then gave amply clear answers to the Commission’s queries as below:

 

	S.No.
	Issue
	Answer

	a)
	Is the Supplementary Agreement outside the ambit and scope of Section   22(1) (a) (c) and (d) of the 1998 Act,?
 
	No

	b)
	How does the omission or non-omission of    Section 43(A)(2) of the 1948 Act, affect the powers of the Commission to regulate the power purchase and procurement process including the price in view of non-obstante clause contained in Section 29 of the 1998 Act? Does it have any effect in view of direct conflict with the 1998 Act?
 
	No.  The Supplementary Agreement  was entered on 28-2-2003 and the notification had  already  come  on 5-2-2003.

 

	c)
	Are the terms of impugned   Supplementary Agreement viz. manner of payment of energy dues to the Company thro’ escrow mechanism   in the name of cash flow management not the matters directly arising out of the tariff issue to be regulated by the Commission? Has the tariff been already settled and agreed in the PPA and if so, what is it and who has decided it? Which is the sole authority for determining the tariff?
	Are the term…..? Yes.  Before the entire exercise was undertaken it was required to pass through the mechanism of Sections 22, 29 and 30 of  the 1998 Act.

Has the tariff been already settled…..? No.  

Who has decided it?  Board and the State without the application of the rule of law i.e. the 1998 Act.

Which is the sole Authority…?  The Commission, as   held by the Hon’ble Supreme Court in its verdict, none   other than the Commission.  The Commission is the sole Authority in determining the tariff.

 

	d)
	Is the word regulation to be construed in the narrow and restrictive sense and not in the  broad import having wide meaning comprehending all facets including the powers incidental to the regulation envisaged?
	It has broader import and widest amplitude  in view of  the Supreme Court’s judgement. 

 

	e)
	Is the power of the Commission to determine the tariff restricted by mandating the Commission to be bound by the capital cost of the Project approved by the Board, Govt. of HP or the Authority or actual expenditure audited by the statutory auditors?
 
	No, in view of the Supreme Court’s judgement.

	f)
	Definite social objective, the public policy   underlying the enactment, the interest and participation of the consumers – do these permit contracts to the contrary?
	No.  They are in violation of Sections 22 and 29 of 1998 Act as well as the public policy enshrined in Article 14 of the Constitution of India and Section 23 of the Contract Act.  
 

 

 


 

8.26
After the Amicus Curiae concluded his arguments, the ld. Counsel for the Company wanted time to respond to the arguments addressed by the consumer representative and the Amicus Curiae and also to the issues posed by the Commission. After hearing the arguments and submissions made by the parties, the consumers representative and the Amicus Curiae, the Commission was of the opinion that this matter involved definite social objectives, public policy statement enshrined in the objects and reasons of the 1998 Act, the interest of the consumers and the tariff related issues on which the Commission and the Commission alone is the sole authority as laid down by the Hon’ble Supreme Court of India in the case of WBERC Vs. CESC reported in JT 2002 (7) SC 578. The Commission was, therefore, satisfied that the issues involved herein were of great public importance and vital consumer interests and the irreparable damage and loss was likely to be caused to the public and the consumers’ interests, if the impugned Supplementary Agreement was allowed to operate until the matter had been finally disposed of by the Commission.  The Commission, therefore, stayed the operation of the impugned Supplementary Agreement dated 28-2-2003 until the final disposal of the case.  Respondents-1 and 2, consumer representative and Amicus Curiae were directed to exchange inter-party the written note of arguments and the submissions in the matter within 4 days with copies to the Commission. Respondent-2 the Company was to file the reply to such notes within 15 days thereafter i.e. by 24-6-2003.  Order was reserved to be announced in due course. Respondent Company has since filed the reply on 24-6-2003 which is discussed below:

 


Supplementary Contentions of Respondents:

 

9.0
The reply filed by respondent - Company to the representation made by the consumers representative briefly gives the summary of relevant events and developments relating to Baspa-II (300 MW) HEP.  The notable events being the signing of PPA between the Company and the Board on 4-6-1997 and the Amendment No.1 to the PPA modifying Clause 10.8 of the PPA on 7-1-1998, approval of the completion cost of the project at Rs.1550 crores as frozen capital cost for the purposes of determination of tariff against the completion cost of Rs.1622 crores duly appraised, approved and funded by the financial institutions and banks on 4-12-2002, recommendations to the Authority by the State Government and the Board  for approval of the above  completed cost on 24-12-2002 and  signing of Supplementary Agreement  at frozen capital cost  of  Rs.1550 crores and incorporating the  matters relating to the cash flow management for debt servicing on 28-02-2003.   On 29-5-2003 and 8-6-2003 the Company commenced generation and supply of electricity to the Board.  The replying respondent has made the following submissions:

 

i)
The Central Government has notified and given effect to the Electricity Act, 2003, hereinafter referred to as “the 2003 Act”.  Section 185 of the 2003 Act repeals the 1910 Act, 1948 Act and 1998 Act.  The Act, however, contains transitional provisions such as Sections 14, 61,and 172 which provide for continued application of the above repealed laws in some respects and for some time as detailed therein.  The respondent has submitted that the matter in issue in the proceedings before the Commission may have to be dealt with after taking account of the coming into force of the 2003 Act. The Amendment No.1 of 7-1-1998 has been placed on record. The Supplementary Agreement was signed based on the approval accorded by the State Government on the completion cost of the project on 4-12-2002.

 

ii)
It clarifies and confirms that by virtue of the Supplementary Agreement supra the Board will not be paying any amount in excess of the amount to which the Company shall be entitled to as per the terms and conditions of the PPA dated 4-6-1997.  The terms and conditions already concluded in the original PPA and the Amendment No.1 of 7-1-1998 have not been altered by the Supplementary Agreement and give no further or additional or new benefit to the Company;

 

iii)                It is not a new Agreement creating any new or additional benefit to the Company.  The matters contained in Supplementary Agreement are in the nature of the implementation of the terms of PPA together with the amendment No.1;

 

iv)                The rights which came to be vested in the Company are pursuant     to the past and concluded contracts prior to the coming into force of the 1998 Act.  It would be inequitable, unjust and inappropriate if the terms of such concluded contract are reopened  in exercise of the powers  under  subsequent legislation;

 

 

v)                    In any event the Supplementary Agreement is, in fact, in favour of the State Government, the Board and the consumers when the actual capital cost was settled at a lesser amount than what was determined and funded by the financial institutions under the PPA;

 

vi)                  The   answers to the queries raised by the Commission during    the proceedings on 5-6-2003 have been given by the respondent- Company as under:

 

Query No. a: Is the Supplementary Agreement outside the ambit and scope of Section 22(1)(a)(c) and (d) of the 1998 Act,? 

 

Answer: The Supplementary Agreement does not create a new PPA and new rights to the Company and being with reference to the concluded PPA of 4-6-1997 and amendment of 7-1-1998, the same is outside the ambit and scope of Section 22(1)(a), (c) and (d).  The Company further submits that Section 22 (1)(a) has no application to a generating Company and Section 22(1)(c )    applies  to  power purchase by the utility from the generating  Company;

 

Query  b: How does the omission or non-omission of Section 43A(2) of  the 1948 Act, affect the powers of the Commission to regulate the power purchase and procurement process including the price in view of non obstante clause contained in Section 29 of the 1998 Act?  Does it have any effect in view of direct conflict with the 1998 Act?

 

Answer: The omission or non omission of Section 43A(2) of the 1998 Act has no implications on the powers of the Commission under Section 22(1)(c) of 1998 Act.  Section 29 will, however, have no application to the tariff at which generating Company sells electricity to the utilities.  Section 29 deal with the determination of tariff for intra – State transmission and supply etc. and not the tariff at which a generating Company sells electricity to the Electricity Board or any licensee.

Query c:  Are the terms of impugned Supplementary Agreement viz. manner of payment of energy dues to the Company thro’ escrow mechanism in the name of cash flow management not the matters directly arising out of the procurement and purchase and processes and the tariff issue to be regulated by the Commission?  Has the tariff been already settled and agreed in the PPA and if so, what is it and who has decided it?  Which is the sole Authority for determining the tariff?

 

Answer:  The matters arising out of the contract concluded prior to the 1998 Act coming into force i.e. before 25-4-1998 are not subject matter for reopening under the powers conferred by the subsequent legislation.  The tariff has to be determined as per the terms contained in the PPA of 4-6-1997 and the tariff, therefore, stands settled between the parties as per the applicable laws prevalent on 4-6-1997.  At that time the State Government was the appropriate authority in regard to the PPA entered by the Board.  Within the purview of the above, the Board will be under the regulatory control of the Commission. After the 1998 Act came into force, the Commission is the Authority for determinating the tariff in terms of the provisions of the 1998 Act.  The cash flow management described and dealt in the supplementary agreement does not create any additional monetary outflow to the Board. 

 

Query d:  Is the word regulation to be construed in the narrow and restrictive sense and not in the broad import having wide meaning comprehending all facets including the powers incidental to the regulation envisaged?

 

Answer:  The term  ‘regulation’ should be given a wider meaning comprehending all facets but this cannot extend to reopening issues concluded prior to the coming into force of 1998 Act or the constitution of the Commission.  Further, the regulatory power is to be exercised in accordance with the provisions of the Act, its objects and purpose; 

 

Query e: Is the power of the Commission to determine the tariff restricted by mandating the Commission to be bound by the capital cost of the Project approved by the Board, Govt. of HP or the Authority or actual expenditure audited by the statutory auditors?

 

Answer: The capital cost determined as per the PPA concluded prior to the 1998 Act, should be taken by the Commission as a concluded Agreement and to this extent it will not be legal or equitable for the Commission to redetermine the capital cost.  It is also relevant to mention that such capital cost has been subject matter of approval by the Authority at two stages as per the provisions of Section 3 read with Sections 28, 29, 30 and 31 of the 1998 Act. Firstly, the Authority had given the Techno-economic clearance based on the principles of the capital cost determination as  per  the guidelines issued by the Central Government. Secondly, the Authority is now examining the capital cost of Rs.1550 crores as per the details furnished by the Board/State Government and shall decide the concurrence to be given.  Thus, another statutory authority, independent of the State Government, the Board, etc., is currently examining the capital cost in exercise of statutory powers under section 31 of the 1948 Act.  Further the Company’s books of accounts are all subject to audit by Statutory Auditor and they will audit the actual expenditure incurred. In addition to the above, the capital cost has also been examined by the lenders, a consortium of major financial institutions and public sector banks as well as foreign banks detailed above in the summary of events. The Lenders Engineers, namely, National Hydro Electric Power Corporation (NHPC), a Government of India Undertaking, and a Concurrent Auditor appointed by the Lenders have also looked into the matter and have been monitoring the execution of the project on behalf of the Lenders. 

 

Query f: Definite social objective, the public policy underlying the enactment, the interest and participation of the consumers – do these permit contracts to the contrary?

 

Answer: It is agreed that any contract which is contrary to  social objective or public policy, should not be entered into. The present contract is in public interest. The project is beneficial to the general public of Himachal Pradesh.  The social objectives of public policy were considered by the concerned Authorities at the time of signing of the  PPA. All concerned Authorities had consented to the project.  These include, the State Government, the Board and also CEA, which is the  Central Government Authority. The project was also cleared by the Ministry of Environment & Forest. 

9.1
The respondent Company has furnished parawise replies to the objections raised by the consumer representative, Shri P.N.Bhardwaj. The notable   being para-1 (g) wherein the respondent does not deny that the power to determine the tariff lies with the Commission but denies that there is  any attempt on the part of the respondent – Company   or the Board or the State Government to usurp  such functions of the Commission.  In para-5(f)  the respondent denies  the allegations of the consumer representative  that the project cost of Rs.1550 crores  does not  include IDC.  In para-5(i) the respondent submits that the  energy cost  for the  power based  on the   capital cost  as agreed   in terms of  Clause 8.4.1 remains the same  and has no  change.  On the contrary the Board benefits by reduction of capital cost from Rs.1622 crores to Rs.1550 crores. Rest of the allegations made by the consumer representative have been denied in the reply by the respondent. In conclusion the Company has submitted that the Company had proceeded to implement the Project, incurred various financial obligations and altered its   position based on the MOU signed in November, 1991, Implementation agreement signed on 1-10-1992, the PPA dated 4-6-1997 and the Amendment No.1 dated 7-1-1998 and, therefore, it will be unjust, inappropriate, inequitable and contrary to   well settled legal principles to reopen these issues at this stage when the Company has incurred the cost, contracted financial commitments, implemented the project  and  has started supplying the electricity to the Board as per the  concluded contracts. 

 

9.2
The Company submits that the  objections raised by the consumer representative are  unfounded, contrary to the facts,  meritless and, therefore, deserve to be rejected.  The Company has prayed for the  acceptance of the capital cost  and the financial package determined by the Board and the State Government and recommended to the Authority as per PPA dated 4-6-1997 and  Amendment No.1 dated 7-1-1998.  The Company also prays that the due approval may be granted for the payment of tariff in accordance therewith pursuant to the provisions of PPA dated 4-6-1997 and Amendment No.1 dated 7-1-1998. 

 

9.3
The above reply affidavit of the respondent Company has also submitted that the matter in issue in proceedings before the Commission may have to be dealt with   after taking into account of the coming into force of the 2003 Act.  

 

10.0
The Commission considered the above plea of the respondent Company and decided to afford another opportunity of hearing the respondents on the impact and effect of the 2003 Act on this case since the hearing took place before coming into force of the 2003 Act while the order was reserved to be announced after receipt of the reply of 24-6-2003.  Notices were, therefore, issued to the respondents for hearing on July 19,2003.

 

 

11.0
On the 19th July, 2003 the Commission heard the arguments. Shri Anil Tanwar, the learned counsel who appeared for respondent-1 referred to Section 185(1) and (2)(a) of 2003 Act to contend that the Commission cannot now announce the order since the 1998 Act, together with the 1948 Act, had been repealed.  He was asked by the Commission to refer to the first proviso to Section 82 of the 2003 Act which clearly provides that the SERC established by the State Government under Section 17 of the 1998 Act and the enactments specified in the Schedule and functioning as such immediately before the appointed day shall be the State Commissions for the purposes of this Act.  The Commission pointed out that the continuity of the processes of law is manifest thro’ transitional and saving provisions contained in Sections 14, 61, 172 and 185 of the 2003 Act and it could never be the intention of the legislature to create an impasse or break in the processes of law particularly relating to the reforms in the power sector.

11.1
Shri K.D.Shreedhar, the learned Senior Counsel submitted that his ‘power of attorney’ seems to have been withdrawn by the respondent-1, Board and all the records had been recalled.  The Commission, however, had no intimation from respondent-1 to this effect.

11.2
Shri M.G.Ramachandran, the learned counsel for respondent No.2, the Company addressed the arguments on the legal position by categorically rejecting Section 43A of the 1948 Act as not being applicable. He went on to submit that the 1998 Act was in force only upto 9th June, 2003 and thus Section 22(1)(c) of that Act was applicable upto 9th June, 2003.  From 10th June, 2003 the Electricity Act, 2003 had come into force.  There were transitional provisions under Sections 14, 61, 172 and repeal and saving in Section 185 of the 2003 Act.  The HPERC continues to be the State Commission for the purposes of this Act and sub section (2) of Section 185 of the 2003 Act saves everything including the reservation of orders. There was absolutely no impasse at all.  Sub section (2)(a) of Section 185 saves everything done or any action taken etc. etc. in so far as it is not inconsistent with the provisions of this Act as deemed to have been done or taken under the corresponding provisions of this Act.  The provisions corresponding to sub section (1)(c) of Section 22 of 1998 Act can be found in sub section 1(b) of Section 86 of the 2003 Act.  He submitted that whilst in the 1998 Act in sub section (1)(a)&(b) of Section 22 of the 1998 Act, the Commission was mandated to determine the tariff for electricity, wholesale, bulk, grid or retail as the case may be in the manner provided in Section 29 and to determine the tariff payable for the use of transmission facilities in the manner provided in Section 29(1)(b), there was no mention of tariff for generation.  However, in sub section (1)(a) of Section 86 of the 2003 Act there is now clear provision for determination of tariff for generation. To a Commission’s query, if the determination of tariff for electricity wholesale, bulk, grid or retail did not include the price and the tariff at which the power shall be purchased from the generating Companies as stipulated in sub section (1)(c) of Section 22 of the 1998 Act particularly in the context of unbundled utility like the Electricity Board, the learned Counsel replied that whereas sub section (1)(a) of Section 22 of 1998 Act carried qualification of the manner provided in Section 29 there was no such  qualification in sub section (1)(c ) of the same Section.  He contended that Section 29 of 1998 Act was not applicable in the matter of regulation of power purchase and procurement process as provided in sub section (1)(c) of Section 22. The Regulatory powers with regard to determination of tariff were mandated in Sections 62 and 86 of the  2003 Act.  The corresponding provisions of the proceedings now can be traced to Section 62(a) and 86(a) of the 2003 Act.  The transitional provisions with regard to the terms and conditions for determination of tariff were contained in proviso to Section 61.  He continued his arguments to show that the words used  “to determine” did not include redetermination or review and that whatever had   been determined prior to June 10,2003, stands determined under the old law.  He referred to the 1948 Act and the 2003 Act to infer that the role of the Authority with regard to techno-economy clearance continues as heretofore.  Nevertheless, the law laid down by the Hon’ble SC in the matter of West Bengal case was applicable and relevant. He cited and placed on record the copies of the following authorities relating to bilateral contracts to make a point that the Commission had no powers to review what had already been determined under the old law.  While referring to paras 75 and 76 of West Bengal case, he gave an undertaking that the Company shall file within 15 days of the approval of the financial package by the Central Electricity Authority to the Commission for its orders. 

 

11.3
The Learned Counsel recounted the important dates from pages 2 to 24 of the supplementary reply and underscored the submissions that:

 

“the techno-economic clearance  for the project  had been taken from the CEA – April, 1994. Board had agreed to purchase the entire energy generated at the Baspa-II project on the terms and conditions contained in PPA.  Clause 8.4.1(a) of the PPA provides capital cost of the project at Rs.702.77 crores being the basic cost of the project at December, 1993 price level, and the total capital cost of the project was to be determined after the completion of the project as per clause (a) to (h) of clause 8.4.1 of the power purchase agreement – June 6, 1997. Amendment-No.1 to the PPA modified clause 10.8 of the PPA regarding letter of credit and addition of clauses 10.17 and 10.18 providing for escrow mechanism – January 7, 1998

 due to  fresh floods the  implementation of the Project got  delayed by  nearly 12 months -July 31, 2000

the  financial institutions  appraised  the capital cost of the project at Rs.1622 crores thro’ National hydro Power Corporation  being  technical experts  as  Lenders engineers, and   detailed discussions  and  negotiations etc. on the capital cost  were held between  the Company and State Government and Board – 2000-2002

State Government approved the completion cost of the project at Rs.1550 crores as frozen capital cost  - December 4, 2002 

 

state Government and Board recommended  to CEA for approval of the  completion cost and financial package – December 24, 2002

 


the Company and Board signed a Supplementary Agreement incorporating the capital  cost  determined and settled by the  State Government and  dealing with the matters relating to  cash flow matters for  debt servicing, the Supplementary Agreement did not provide for additional or increased tariff for the Company.  The difference between the actual capital cost incurred by the Company i.e. Rs.1622 crores and the cost approved by the State Government i.e. Rs.1550 crores is not the liability of the Board and otherwise also not to be passed through to any consumer – February 28, 2003

 


the Company has commenced  generation and supply from the  project to Board and the commercial operation of Units I, II and III commenced on 24-5-2003, 29-5-2003 and 8-6-2003 respectively.    

 

11.4
The Learned Counsel   referred   to pages 25 and 26 of the original PPA dated 4-6-1997 wherein the project cost parameters had been given.  A copy of the original PPA was placed on record. 

 

11.5
The ld. Counsel then sought permission to read from the Supplementary Agreement to high light the points that the Supplementary Agreement does not take away a single penny from the consumers of H.P. and that the Supplementary Agreement has been   necessitated as a result of the current market tariff of power being lower than the front loaded tariff of the power to be supplied by the project and by so doing the State Government was not required to give any guarantee.  The project was operating at 326 MW capacities i.e. about 110% of rated capacity and had supplied 346 million units to the Board and though the Board has received the money by sale of this power, the Company was not getting paid and was, therefore, unable to discharge its debt service liability of about Rs.60 crores to the financial institutions.  The learned Counsel made a passionate plea for the vacation of the stay because of heavy balance of convenience in favour of the Company.  He also prayed for direction to the Board to pay and to continue to pay to the Company the revenue realised from the sale of Baspa-II power.    To a pointed query from the Commission as to what, indeed, was the necessity of signing of Supplementary Agreement when the provision for escrow mechanism and the provision for provisional payment at bulk supply rate of the Board’s tariff already existed in the main PPA of 4-6-1997 and the first amendment of  7-1-1998,  the learned Counsel  clarified  that they did not want to  litigate or raise disputes with the utility  in view of the  lack of capacity on the part of the Board to make  the payment to the Company as per the terms and conditions  of tariff settled in the PPA. 

11.6
The Commission observed that the project seemed ex-facie ungainly only because of the front loading of tariff for the initial years and perhaps the Company could attempt debt restructuring thro’ instrumentalities of buy-back, roll over, debt swap etc.  for reducing the cost of debt and even  loading of the tariff  thro’ appropriate debt restructuring package. It was also suggested from the Commission that there is a corporate body restructuring group of the financial institutions (CDRG) which can be approached for such debt restructuring.  This would not only reduce the burden on the consumers of H.P.  but also  be immensely  beneficial to the Company. The ld. Counsel for the Company undertook to comply with the directions of the Commission. 

 

11.7
The Consumer Representative appreciated the undertakings given by the company to file the financial package as approved by the CEA within 15 days of its approval for orders of the Commission and also to attempt the debt restructuring package thro’ mutual discussions.  He also appreciated the contribution made by the company in the overall development of the hydro power sector in H.P. but did not agree that the 12% free power available to the Government and re-appropriated to the Company did not affect the interest of the consumers of H.P.  He reiterated his plea for placing on record, the documents requested by him in the hearing of 5-6-2003.  The Consumer Representative was against the long term PPA which defeated the very object of the 2003 Act.

 

12.0
The Commission gave a very thoughtful consideration to the balance of convenience and the prayer made by the learned counsel in this regard and issued  the following ad- interim order on 19-7-2003: 

 

 

Interim Order

 

“Heard the arguments.  The Learned Counsel for respondent-2, the Company prayed for vacation of the stay on the operation of the impugned Supplementary   Agreement on the ground  that the Company  owed  some Rs. 60 crores to  the financial institutions and was  unable  to discharge its  debt service obligations while the HPSEB had already received some  346 million units of energy from Baspa-II project and the revenue by sale thereof.  The matter   being subjudice in the Commission, the Company was unable to get   that money from respondent-1, HPSEB.  He argued that the balance of convenience strongly lay in favour of the Company and pleaded for vacation of stay dated 5-6-2003 on the operation of the impugned Supplementary Agreement.

 

He also gave the undertaking that the financial package as approved by the CEA shall be filed for order of the Commission within 15 days of its approval by the CEA.  To a suggestion from the Commission he also assured that the Company shall attempt for debt restructuring thro’ the instrumentalities of buy-back, roll over, debt- swap etc. etc.  for reducing the cost of debt and even- loading of  the tariff thro’ appropriate debt restructuring  package .  It was also suggested from the Commission that there is a corporate debt restructuring group of the financial institutions which can be approached for such a debt restructuring.  While this will reduce the burden on the consumers of H.P., it would also be immensely beneficial to the Company.

 

The Commission has carefully considered the prayer and herewith vacates the stay on the operation of the impugned Supplementary Agreement without prejudice to its final decision with regard to the validity and the legality of the Supplementary Agreement with the following conditions:

 

 

1.      the respondent-2, the Company shall file  the financial package as approved by the CEA within 15 days of its approval   for orders  of  HPERC.

 

2.      the modifications thro’ mutual discussions  pursuant to provisions of the original PPA dated 4-6-1997  together with Amendment No.1 of  7-1-1998  shall be  attempted and the  contracting parties HPSEB and the Company shall explore possibilities of reducing  interest cost  thro’  mutual discussions and  a suitable  debt restructuring  package  in a time frame of 9 – 12 months from the date of this order.  The modified Supplementary Agreement shall be filed with HPERC for its approval. 

 

In the meantime respondent Board is directed to pay and continue to pay to the Company the revenue realised from sale of Baspa-II power”. 

Discussion:

 

13.0
Following discussions should garner adequate clarity against the various issues raised in Para 5.

13.1            Issue-(a)

 

13.1.1
A plain perusal of the Supplementary Agreement shows that it is supplementary with reference to the concluded PPA as on 4-6-1997 and the Amendment No.1 of January 7, 1998 providing for the cash flow management based upon the capital cost approved by the Board and the State Government frozen at Rs.1550 crores or as finally approved by the Authority or actual capital expenditure till COD of the project duly audited by the Statutory Auditors of the Company whichever is less and the tariff and the other payments shall  accrue to the Company under and in accordance with the provisions of the PPA on the basis of the financial package determined as above.  

 

13.1.2
From the plain reading of the Supplementary Agreement it may be argued that Supplementary Agreement does not create new PPA or new rights to the Company except to the extent of reappropriating 12% share of free power to the State Govt. of Himachal Pradesh  and also to the Company in certain circumstances.  However, it cannot be said that the same is outside the ambit and scope of Section 22(1)(a), (c) and (d) of the 1998 Act and that Section 22(1)(a) of the 1998 Act has no application to generating Company.  Similarly if Section 22(1)(c) of the 1998 Act applies to power purchase by the utility from the generating Company it does apply to the Board if not to the generating Company. Though all the PPAs are bilateral contracts between the generating Company and the transmission/distribution utility, the generating Company in this case being JHPL and the utility being the Board, the Board being a vertically integrated bundled up utility whose tariff for electricity wholesale, bulk, grid or retail under sub section (1)(a) of Section 22 of the 1998 Act has inextricable linkage with the tariff   for the generating Company, it too has to be covered under sub section (1)(a) of Section 22 of the 1998 Act.  Sub-section (1)(d) of Section 22 of the 1998 Act aims to achieve the objectives and purposes of this Act which in the view of the Commission is  “to focus on fundamental issues facing the power sector namely, the lack of rational retail tariffs, high level of cross-subsidies, poor planning and operation, inadequate capacity, the neglect of the consumers, the limited involvement of the private   sector skills and resources.” The Commission, therefore, is unable to accept the contention   that the subsequent agreement falls outside the scope and ambit of Section 22(1)(a), (c) and (d) of the 1998 Act.  Section 22(1)(a) of the 1998 Act covers all the tariffs and this would include the price at which the generating Company would sell the power to the Board under PPA.  It has inescapable application to the generating Company in the context of purchase of power by vertically integrated utility from the Company.  Section 22(1)(c) of the 1998 Act, similarly must apply to power purchase as the power has to be purchased from some generating source.

 

13.2
Issue-(b) 

 

13.2.1
The Company has admitted that omission or non-omission of Section 43A of the 1948 Act has no  implication  on the  powers of the Commission under Section 22(1)(c) of 1998 Act.  The Company, however, submits that Section 29 of the 1998 Act shall have no application to the tariff at which generating   Company sells electricity to the utilities as this Section deals with the determination of the tariff for intra-State supplies etc. and not the tariff at which generating Company sells electricity to the Board or any licensee.  For the same reason as given under para 13.1 above the Commission is unable to accept this contention as well.  The price at which the power is procured from the generating Company directly affects the tariff for electricity, wholesale, bulk, grid or retail and there is an inextricable relation between the two.  Any increase or decrease in the price at which the power is procured from the generating Company reflects in corresponding increase or decrease to the consumers.  Section 29 of the 1998 Act, therefore, does apply to the fixation of tariff at which the Board shall buy the power from the generating Company.  Similarly   clauses (d), (e), (f), (g) of sub-section  (2) of Section 29 of the 1998 Act mandate the Commission to encourage efficiency, economical use of the resources, good performance, optimum investment and other matters which the State Commission considers appropriate for the purpose of this Act; the interests of the consumers are safeguarded and at the same time, the consumers pay for the use of electricity in a reasonable manner based on the average cost of supply of energy; the electricity generation, transmission, distribution and supply  are conducted on commercial principles and  guided by  National  Power Plans formulated by the Central  Government.

 

13.2.2
Repugnancy or inconsistency has a specific meaning in interpretation of laws.  Repugnancy is not that the two laws are different.

 


Tests of Repugnancy are:

      “Whether both laws cannot stand together”

      When both laws collide”

      Whether the Parliament intention is to occupy the entire field on the relevant subject’

      Whether two laws are absolutely irreconcilable and it is impossible to obey without disobeying the other”

 

Rules of Interpretation are:

 

      Both   laws to be harmoniously construed and applied 

      Courts to make efforts to reconcile and give effect to both Acts which may be apparently conflicting

      Courts to go by pith and substance of two laws.

 

13.2.3
The learned counsel  for the Board has  painstakingly argued  that  there is an  implied repeal of Section 22(1)(c) of 1998 Act until sub-section (2) of Section 43A of 1948 Act is omitted under Section 51 of 1998 Act and until then the jurisdiction of HPERC is ousted.  The answer to the contention of inconsistency and implied repeal is befittingly provided by the Hon’ble Supreme Court while referring to the case of Allahabad Bank Vs. Canana Bank & Anr. and in para 55 of  WBERC Vs CESC case.

 

13.2.4
Section 43 A of 1948 Act together with the non-omission of sub-section (2) has been the central theme of the written pleadings and the oral and written arguments of almost all the respondents.  Its non-omission until 5-2-2003 and its relation with Sections 51 and 52 of 1998 Act have been interpreted variously on the sidelines to hold the contention that there is an implied repeal of Section 22(1)(c) of the 1998 Act until sub-section (2) of Section 43A of 1948 Act is omitted under Section 51 of 1998 Act. 
 

13.2.5
Having   carefully considered the provisions of the Act as also the arguments advanced in this regard, and the law laid down by Supreme Court in the WBERC case discussed in para 8.24, the Commission remains unconvinced and with respect to learned counsels, is unable to accept the contentions raised by them. The authorities cited by Shri Rajnish Maniktala the Ld. Counsel are not relevant and applicable in the facts and circumstances of these cases and the question of general law vis-à-vis special law and the implied repeal raised by him, has been settled by the Hon’ble Supreme Court in WBERC case.  The Authorities cited by him have been perused by the Commission but are not of any avail to the respondent.  The Commission is satisfied beyond a reasonable doubt that under the 1998 Act, the HPERC is the sole authority to determine the tariff, of course, as per the procedure laid down in the said Act.  Even if it is assumed for discussion purpose that both the 1948 and 1998 Acts are the special laws, the law having the overriding effect in Section 51 of the 1998 Act shall prevail over the former.  It is, therefore, settled beyond shadow of doubt   that Commission and the Commission alone is the competent authority for determination of tariff as set out in Section 43A of the 1948 Act.  The only effect of sub section (2) of Section 43A of 1948 Act before omission was that the tariff for the sale of electricity by a generating Company to the Board had to be determined in accordance with the norms regarding operation and the plant load factor as may be laid down by the Central Electricity Authority and in accordance with the rates of depreciation and reasonable return and such other factors as may be determined from time to time by the Central Government by notification in the official gazette. Even while the Commission is the sole authority for determination of tariff, it was obligated to determine the tariff in accordance with the norms laid down by the “Authority” and the rates and other factors as determined by the Central Government.  Such a situation obtained prior to February 5, 2003 when the notification was issued by the Ministry of Power wherein the Central Government appointed February 5, 2003 as the date on which sub section  (2) of Section 43A of the 1948 Act was omitted in respect of State of Himachal Pradesh. However, after the omission of sub section  (2) supra the Commission can deviate from the norms and the rates prescribed under Section 43A (2) of 1948 Act and the HPERC will have a much wider function with regard to the fixation of tariff.  Even without omission of the said sub-section, it makes little difference so far as the powers of the State Commission are concerned in view of the non obstante clause contained in Section 29 of the 1998 Act . Sub section (2) of Section 29 of the 1998 Act does not refer to Section 43A (2) of 1948 Act at all.  In any event, Section 43A (2) of 1948 Act would loose its entire efficacy in view of the direct conflict with the 1998 Act. Therefore, even in the absence of notification of deletion of Section 43A(2) of the 1948 Act, the provision of 1998 Act would clearly override Section 43A (2) of the 1948 Act as it conflict with the 1998 Act. Thus, there is clear legislative intent to make all tariffs subject to determination by the Regulatory Commission. As observed by Hon’ble Supreme Court, from the objects and statements of the 1998 Act and provisions thereof, it is clear that this is an enactment specially to provide for a procedure for determination of tariff for electricity as also to confer the power of determination of tariff on an expert body like the Commission.  Sub section (2) of Section 43A of 1948 Act thus does not preclude the jurisdiction of HPERC to regulate the power purchase and procurement process including the price and to achieve the objects and purposes of the Act under Sections 22(1)(a), (c) and (d) of 1998 Act.  The jurisdiction of the Commission   in regulating the power purchase and procurement process including the price is unrestricted, unlimited and uninhibited   by the omission or non-omission of sub section (2) of Section 43 A of 1948 Act except to the restriction in determination of tariff to the norms and the rates before the omission and un-restricted and much wider after the omission.  In no way, does it  affect the  power of the Commission  to  regulate  and fix the tariff in any manner except as discussed  above.
 

13.2.6
Section 22 (1)(d) refers to the obligations of the Commission by which the objectives and purposes of the Act are   achieved.  By Section 26 of the 1998 Act for the first time, the consumer is given a right of participation in and in fixing  the input tariff viz. the tariff  of generating companies.  Section 22(1)(a) of the Act covers all the tariffs and this would include the price at which the generating Company would sell the power to a Board under PPA.  Having   regard to the provisions of Section 22 (1)(a) read with Section 29 it cannot be disputed that no other authority would have jurisdiction to determine the tariff except the State Commission.

 

13.2.7
The Commission is satisfied beyond a reasonable doubt that the discussion hereinabove together with the judgement of Hon’ble Supreme Court in WBERC Vs CESC case shall provide convincing and conclusive answers to the contentions raised by the Ld. Counsels for Respondents in terms of 1998 Act.

 

13.3
Issue-(c)

 

13.3.1
Though it is arguable that the terms of the   Supplementary Agreement viz. the manner of payment of energy dues to the Company thro’ escrow mechanism in the name of cash flow management, is a matter or is not a matter directly arising out of the procurement and purchase process and the tariff issue, to be regulated by the commission until a conclusive connection is established after going into the merits of the case, the fact of the matter is that since the Supplementary Agreement seeks to alter the basic framework of main PPA by inserting Article 8A dealing with the cost of the project, it must be regarded as an inscrutable appendage to the main PPA & hence inextricably linked to the power procurement and purchase process and the tariff issue. Per Contra, the Learned Counsel’s contention that whatever had been determined prior to June 10, 2003 stands determined under the old law and the word “determination” did not include redetermination or review, shall seem to suffer from the defect of self contradiction in that by signing the Supplementary Agreement so as to alter the basic framework of the main PPA through insertion of Article 8A the Respondents had themselves opened up, reviewed and redetermined the PPA said to have been concluded much before the constitution of the Commission    Nevertheless, in terms of the provisions of 1998 Act, the Commission is  the sole authority  for determining the tariff.  Without going into the relationship between the cash flow management and the tariff, the Commission is in no doubt, whatsoever, that the Commission and in this case HPERC is the sole authority for determining the tariff as held by the Hon’ble Supreme Court of India in the WBERC Vs CESC case.  It would be appropriate to refer to part relating to BUDGE BUDGE cost in judgement of the Hon’ble SC on the completed capital cost of the project. In the Commission’s view, the terms of the contract like escrow Account etc. are the matters directly arising out of tariff issue and can certainly be regulated by the Commission.  

13.3.2
Under Section 29 of the 1998 Act we have already noticed that it is the Commission which has the Authority to determine the tariff taking into consideration the principles enunciated in the said Section as also in the Regulations framed by the Commission in this regard.   After the above judgement of the Hon’ble Supreme Court, there should be allowed no room at all for any doubt that the HPERC is the sole authority for determination of tariff.  In that view of speaking, it cannot be said that the tariff has already been settled and agreed in the PPA. Without giving it a number the Company has said in its reply to the query that the PPA has decided the tariff.  The Commission   regretfully is unable to subscribe to this viewpoint.

 

 

 

13.4            Issue-(d)

 

13.4.1
Let us first consider the scope of the word regulate as propounded by the Hon’ble Supreme Court. In Indu Bhushan vs Rama Sundari, AIR 1970 SC 228, the Court observed:
 

“ The dictionary meaning of the word regulation in Short Oxford Dictionary is  “the act of regulating” and the word “regulate” is given the meaning “to control, govern, or direct by rule or regulations”. This entry thus, gives the power to Parliament to pass legislation for the purpose of directing or controlling all house accommodation in cantonment areas. Clearly, this power to direct or control will include within it all aspects as to who is to make the construction under those conditions, the construction can be altered, who is to occupy the accommodation and for how long, on what terms is to be occupied, when an order what circumstances the occupant is to ceased to occupy it, and the manner in which the accommodation is to be utilised. All these are ingredients of regulation of house accommodation and we see no reason to hold that this word “regulation” has been used in this wide sense in this entirety”.
 

13.4.2
In K Ramanathan Vs State of Tamil Nadu (AIR 1985 SC 660) the Supreme Court’s interpretation of word “regulate” was as follows:
 

“The word ‘regulation cannot have any rigid or inflexible meaning as to exclude ‘prohibition’. The word ‘regulate’ is difficult to define as having any precise meaning. It is a word of broad import, having a broad meaning, and is very comprehensive in scope. There is a diversity of opinion as to its meaning and its application to a particular state of facts, some courts giving to the term a somewhat restricted and other giving to it a liberal construction. The different shades of meaning are brought out in Corpus Juris Secundum vol 76 at P-611:
 

“Regulate” is variously defined as meaning to adjust, order or govern by rule method, or established mode, to adjust or control by rule, method, or established mode or governing principles or laws, to govern by rule, to govern by, or subject to certain rules or restrictions, to govern or direct according to rule, to control govern or direct by rule or regulations. “Regulate” is also defined as meaning, direct, to direct by rule or restriction, to direct or manage according to certain standard laws, or rules, to rule, to conduct, to fix, to establish, to restrain, to restrict, see also Webster’s Third New International Dictionary, Vol II p 1913 and Shorter Oxford Dictionary Vol II 3rd Edn. P1784.
 

It has been said that the power to regulate does not necessarily include the power to prohibit and ordinarily the word regulate is not synonymous with the word prohibit. This   is true in a general sense and in the sense that mere regulation is not the same as absolute prohibition. At the same time, the power to regulate carries with it full power over the things, subject to regulation and in absence of restrictive words, the power must be regarded as plenary over the entire subject. It implies the power to rule, direct and control and involves the adoption of a rule or guiding principle to be followed, or the making of a rule with respect to the subject to be regulated. The power to regulate implies the power to check and may imply the power to prohibit under certain circumstances, as where the best or only efficacious regulation consists of suppression. It would, therefore, appear that the word regulation cannot have any inflexible meaning as to exclude prohibition. It has different shades of meaning and must take its colour from the context in which it is used having regard to the purpose and object of the legislation and the court must necessarily keep in view the mischief which the legislature seeks to remedy”.
 

13.4.3      The issue does not need any further discussion after the admission on the part of the Company that the word  ‘Regulation’ should be given wider meaning comprehending all facets, not only specifically enumerated in the Act but also embracing within its fold the powers incidental to the regulation envisaged in good faith with an eye single - to the public welfare.

 

13.5
Issue-(e)

 

13.5.1      The answer to this issue has been convincingly provided by the Supreme Court in regard to Budge Budge cost in West Bengal Vs CESC Case in Para 75 which is again reproduced for ease of reference. 

 

75.  … … … Under section 29 of the 1998 Act, we have already noticed that it is the commission which has the authority to determine the tariff taking into consideration the principles enunciated in the said section, as  also in the regulations framed by the commission in this regard. In this process, the commission will have to take into consideration the findings recorded in collateral proceedings.  However, it is not correct to state that the said finding in the collateral proceedings will be ipso facto binding on the commission. This is because of the fact that the object of determination of the cost of the project by the CEA and the fixation of tariff by the commission are not entirely the same.  There is no obligation on the part of the CEA to take into consideration the efficiency of the company which is putting up the project, as also the interest of the consumers while determining the cost of the project, whereas the commission while determining the tariff has to take into consideration these factors also. Therefore, in our opinion, the power of the commission to determine the correct value, of the factors to be taken note of by it, cannot be restricted by mandating the commission to be bound by a finding in a collateral proceeding.  Such finding is a piece of evidence before the commission, which even though has a strong evidentiary value, is ipso facto not binding on the commission. The commission could for good reasons decide to differ from it.  The commission is an independent autonomous body, therefore, its power to examine a piece of evidence cannot, in any manner, be restricted. …   …

 

13.6
Issue-(f) 

 

13.6.1
The Commission is inclined to agree with the learned Amicus Curiae that the terms and conditions of PPA are not sacrosanct and the legislative and statutory powers evolved by the legislature can vary the contract. While it may not be legal or equitable for the Commission to reopen the issues concluded prior to the coming into force of the 1998 Act it shall be perfectly legal and equitable and appropriate for the Commission to apply a prudency check to the completed capital cost of the project even though approved by the Authority as held by the Hon’ble SC of India in WBERC Vs CESC Case.  

 

13.6.2
The respondent has admitted that any contract which is contrary to social objective or public policy should not be entered into.  Without going into the merits and details of the original PPA of 4-6-1997 and the Amendment No.1 and even the Supplementary Agreement of 28-2-2003, the Commission is, in no doubt, whatsoever, that the Supplementary Agreement was not within the jurisdiction of the respondents to sign and approve after the coming into existence of the Commission.  It falls wholly and solely in the jurisdiction of the Commission. 

13.7
The rejoinder filed by the Company refers to the transitional provision in Sections 14(1), 61 and 172 of the 2003 Act which provide for continued application of the repealed laws in some respects and for some time.  Let us see what these transitional provisions have to say: 

 

13.8
Proviso to Section 14 is not applicable to the generating Companies who do not require a licence.  This, however, does apply to the Board which is a deemed licensee and shall be covered by the licence granted to it under the 1948 Act and the provisions of the 1910 Act for a period of one year or such earlier period as may be specified at the request   of the Board by the HPERC and thereafter the provisions of the 2003 Act shall apply.  The proviso to Section 61 states that the terms and conditions for determination of tariff under the repealed laws as they stood   immediately before 10-6-2003 shall continue to apply for a period of one year or until the terms and conditions for tariff are specified under this Section whichever is earlier. Sub-section (a) of   Section 61 of the 2003 Act stipulates that the  principles and  the methodologies  specified by the Central Commission  for determination of the tariff applicable to  generating companies and transmission licensees shall guide the Commission in specifying the terms and conditions for the determination of the tariff.  Sub-section (b) says that the generation, transmission, distribution should be conducted on commercial principles.  Sub-section (c) requires the State Commission to be guided by the factors which would encourage competition, efficiency, economic use of the resources, good performance and optimum investments.  Sub-section (d) requires the Commission to safeguard the consumers interest and at the same time recovery of cost of electricity in a reasonable manner.  In sub section (e) the Commission has to be guided by the principles rewarding efficiency in performance.    The multi-year tariff principles, the national electricity policy and the tariff policy are to further guide the Commission in sub sections (f) and (i).   Sub-section (1) (a) of the Section 62 requires that the Commission shall determine the tariff in accordance with the provisions of  this  Act  for supply of electricity by a generating Company to a distribution licensee.  Sub-section (1) of Section 64 requires that an application for determination of tariff under Section 62 shall be made by a generating Company or licensee in such a manner and accompanied by such fees as may be determined by Regulations.  The Combined reading of Sections 61, 62 and 64 shows that the   principles and methodologies specified by the Central Commission   for determination of tariff applicable to generating Companies and transmission licence shall guide the State Commissions in specifying the terms and conditions for the determination of tariff and it would leave no room at all for doubt that the Commission is to determine the tariff applicable to the generating Companies also.  Such indeed   was the objects and reasons of the 1998 Act as well even though the wording of sub section (1) (a) of Section 22 of the 1998 Act did not phrase it in that manner of speaking.  The continued application of the repealed laws as stipulated in proviso to Section 61 and sub section (b) of Section 172 for a period not exceeding one year after which the provisions of this Act shall apply.  It is not disputed that the terms and conditions for determination of tariff under the 1948 and 1998 Acts as   they   stood   immediately    before 10-6-2003 shall continue to apply for a period of one year or until the terms and conditions for tariff were specified by the Commission whichever is earlier.  The Commission has already notified the principles and methodologies specified by the Central Commission with modifications for determination of tariff applicable to the Hydro Electric Power Generating Companies vide notification No. HPERC/Secy./376 dated June 23, 2003 published in Himachal Raj Patra on July 12, 2003 and, therefore, these principles and methodologies shall be the terms and conditions  for determination of tariff for generating Companies  under Section 61 of  the 2003 Act.  Similarly,  all the authorisations,  approvals, clearances and  permissions granted under the provisions of  the repealed laws shall continue to apply for a period not exceeding one year.   The Commission does not wish to interfere with such authorisations, approvals, clearances and permissions so granted under the provisions of repealed laws.  The power, however, to determine the tariff under the 1998 Act, confirmed beyond any doubt by the 2003 Act and loudly amplified  in no unmistaken or ambiguous words by the Hon’ble Supreme Court in its judgement in the case of WBERC Vs CESC, rests  solely upon the Commission.  


Conclusion

 

14.0
As already observed hereinabove, the matters raised in the notice are essentially the matters of law and related facts and the Commission would, therefore, try to confine itself only to these questions and avoid discussing the merits unless   necessary to do so in order to arrive at just and fair conclusion.   The issues thrown up by the written pleadings as per para-5 hereinabove have been answered in para 8.25 by the learned Amicus Curiae.  The learned Counsel for the Respondent Company, too, has in his supplementary reply dated 24-6-2003   provided answers to issues at (b), (d) and (e) of Para 5. The only area of contention remains in respect of issue at (a) whether the Supplementary Agreement is outside the ambit and scope of Section 22(1)(a), (c) and (d) of the 1998 Act.   In respect of issue at (c), the Company concedes that the sole Authority for determining the tariff is the HPERC.  The Commission is unable to accept the contention that the tariff had already been settled and agreed in the PPA.  The Commission is convinced that the capital cost of the project forms the basis for determining the tariff in accordance with the terms and conditions already settled in the PPA.  The capital cost of the project being subject to the check of prudency and due diligence on the part of the Commission it can be safely surmised that the tariff has not been determined.  The Authority has yet to accord its approval to the financial package approved by the respondent Board and the State Government and recommended as such to it, this has yet to be looked into by the Commission.  Though it may be arguable that the terms of the impugned Supplementary Agreement viz. the manner of payment of energy dues to the Company thro’ escrow mechanism in the name of cash flow management are not the matter directly arising out of the tariff issue to be regulated by the Commission, it nevertheless is an appendage to the main PPA dated 4-6-1997 wherein new Article 8(A) has been inserted besides creating a new right to the Company over 12% share of free power of Govt. of H.P. in certain circumstances.  In other words the new Article 8(A) is the pith and substance of the entire Supplementary Agreement and since this is a major alteration to the main PPA it could not have been entered into without the approval of the Commission.  The necessity of signing the Supplementary Agreement has been explained by the learned Counsel for the Company as a circumstance precedent to avoidance of possible litigation with the Board.  This, however, does not lend legitimacy to the Supplementary Agreement.  The Company now having undertaken to file the financial package with the Commission within 15 days of its approval by the Authority, de facto renders the Supplementary Agreement otiose anyway.  With regard to the question of law on whether or not the Supplementary Agreement falls outside the ambit and scope of Section 22(1)(a), (c) and (d) of the 1998 Act, further to the discussion under   para 13.1 the learned Counsel for respondent-2 seeks to draw distinction between sub sections (1)(a), (b)&(c) of Section 22 of the 1998 Act.  In those sub section (1)(a)&(b) are subject to the “manner provided in Section 29” whereas sub section (1) (c) is independent of such manner. Notwithstanding, however, any doubt arising out of the words “manner provided in Section 29, sub section (1)(a)&(b) of Section 22 of the 1998 Act and the absence thereof in sub section (1)(c), Section 86(1)(a) of the 2003 Act provides in unmistaken language that the State commission shall discharge the function of determining the tariff for generation, supply, transmission and wheeling of electricity, wholesale, bulk or retail, as the case may be, within the State. This is an improvement over sub section (1)(a) and 1(b) of Section 22 of the 1998 Act wherein only the tariffs for electricity wholesale, bulk, grid or retail and the transmission facilities had been provided for.   The Commission   deems Section 86(1)(a) of the 2003 Act to be the corresponding provision to Section 22(1)(a) & (b) of the 1998 Act.  Similarly, correspondence to sub section (1)(c) of Section 22 of the 1998 Act can be found in sub section (1)(b) of Section 86 of the 2003 Act. Similarly, corresponding provision to sub section (1)(d) of Section 22 of the 1998 Act can be found under sub section (1)(k) of Section 86 of 2003 Act which requires Commission to discharge such other functions as may be assigned to it under this Act. The preamble to the 2003 Act being development of electricity industry, promotion of competition therein, protection of interests of consumers, supply of electricity to all areas, rationalisation of electricity tariff, ensuring transparent policies regarding   subsidies, promotion of efficiency and environmentally benign policies, it cannot be said that the promotion of competition, efficiency and economy in the activities of electricity industry shall fall outside the provisions of the Act.  The reference to competition, efficiency and economy can be found at so many places in the Act.  The Commission further believes that there are absolutely no inconsistencies and the action taken and the notices made or issued under the repealed laws can be deemed to have been done and taken under the corresponding provisions of the 2003 Act being Sections 86, 61 and 62.   The Commission in all humility has no hesitation in claiming jurisdiction over the impugned Supplementary Agreement.

14.1
On the basis of discussion in the foregoing, cumulative consideration of aforesaid provisions of the law and for the reasons assigned, all the issues framed in para 5 are decided against the Respondents.  It is abundantly clear that the Respondents Board and the Company acted beyond their jurisdiction in utter disregard to the provisions of 1998 Act by signing and the Board approving the impugned Supplementary Agreement.  Such approval by the Board is unsustainable in law.  The Supplementary Agreement dated 28-2-2003 is herewith held void ab initio, non est and inoperative and ordered as such.  
 

15.0
Directions
 

1.        The Respondent Company Jai Prakash Hydro Power Limited shall file with the Commission the financial package within 15 days of its approval by the Authority for orders of the Commission.

 

2.        Modifications through   mutual discussions pursuant to the provisions of the original PPA dated 4-6-1997 together with Amendment No. I of 7-1-1998 shall be attempted and the contracting parties viz. the Board and the Company shall explore possibilities of reducing interest costs thro’ mutual discussions and a suitable debt restructuring package shall be arrived at in a time frame of 9 to 12 months from the date of the interim order dated 19-7-2003 and the modified Supplementary Agreement shall be filed with the HPERC for its approval.

 

3.         Respondent Company shall file application for determination of tariff under Sections 62 and 64 of 2003 Act within 15 days after the approval of financial package and the modified Supplementary Agreement by the Commission, whichever is later. 

 

4.        Until the approval of the Commission as at (3) above, the Respondent Board shall continue to pay to the Company the revenue realised from sale of energy from Baspa Stage II Project as per the Interim Order of 19.07.2003.

 

5.        Respondent No.2 shall submit technical details regarding Baspa Stage II Project in terms of sub-section 3(a) of Section 10 of 2003 Act within 15 days of today and 15 days after any change in the technical parameters in future. 

 

6.        The Commission shall review and monitor the progress made in the direction of and the status of debt restructuring efforts made by the Respondents on monthly basis when the Respondents Board and the Company shall file affidavits to such effect .  The Commission shall hear the parties at 11 A.M. on first Saturday of every month, or the next working day if the first Saturday happens to be a holiday, until compliance is secured.   The first such hearing shall take place on  October 6, 2003 at 11 A.M.  

It is so ordered.  

Dated: Shimla, 6th September, 2003



















S.S.Gupta


















Chairman
