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BEFORE THE HIMACHAL PRADESH ELECTRICITY REGULATORY COMMISSION, SHIMLA
Petition No. : 338/2005

In the Matter of:

Determination of the Capital Cost and Tariffs for 300 MW Baspa II Hydro Power Plant for the period FY 2003-04 upto FY 2007-08.

AND

In the Matter of:

M/S Jaiprakash Hydro Power Limited,                       …………Applicant
C- 16, Sector 1, SDA Housing Colony, 

New Shimla - 171009

                                                     Coram

      Sh. Yogesh Khanna                Chairman

                            (Order Passed on 24th Feburary, 2007)

The Himachal Pradesh Electricity Regulatory Commission after considering the petition filed by the Applicant, the facts presented by the Applicant in its various filings, objections received by the Commission from the Himachal Pradesh State Electricity Board, the Government of Himachal Pradesh and other stakeholders, the issues raised by the Public in the hearing held at Shimla, the responses of the Applicant to the objections and documents available on record, and in exercise of the powers vested in it under section 62, read with clause (a) of sub-section (1) of section 86 of  the Electricity Act, 2003 (Act No. 36 of 2003) passes the following  order determining the capital cost and tariffs for 300 MW Baspa II Hydro Power Plant for the period FY 2003-04 upto FY 2007-08:-

Chapter 1

Introduction & Background


1.1
Purpose of the Order

1.1.1 Jaiprakash Hydro Power Limited (hereinafter referred to as the “Petitioner” or “Applicant” or “JHPL”), C-16, Sector 1, SDA Housing Colony, New Shimla - 171009 is a “generating company” falling within the definition of section 2 (28) of the Electricity Act, 2003 (hereinafter referred to as the “Act”). The applicant has filed an application to the Himachal Pradesh Electricity Regulatory Commission (hereinafter referred to as the ”Commission”) under sections 62 and 86 of the Act, read with the Himachal Pradesh Electricity Regulatory Commission (Terms and Conditions for Determination of Tariff) Regulations, 2004 seeking determination of “tariff” for sale of electricity generated at Baspa II 300 MW hydro power plant set up by the applicant on River Baspa, a tributary of River Satluj, District Kinnaur, Himachal Pradesh (hereinafter referred to as “the Project” or “Baspa II”) to the Himachal Pradesh State Electricity Board (hereinafter referred to as the “Board”), a “deemed licensee” under the Act, engaged in generation, transmission and distribution of electricity in the State of Himachal Pradesh.
1.1.2 This Order relates to the determination of completed capital cost of the project and tariff for sale of electricity generated at Baspa II 300 MW hydro power plant to the Board for the financial years 2003-04 to 2007-08. 

1.2 Role of the Commission 

1.2.1 Under clause (a) of sub-section (1) of section 86 of the Act, the Commission is vested with the responsibility of determining the tariff for generation, supply, transmission and wheeling of electricity, wholesale, bulk or retail, as the case may be, within the State of Himachal Pradesh. Further, Clause (b) of said sub-section (1) of section 86 empowers the Commission to regulate electricity purchase and procurement process of the distribution licensees including the price at which electricity shall be procured from the generating companies or the licensees or from other sources through agreements for purchase of power for distribution and supply within the State.

1.2.2 Under section 62(1) of the Act, the Commission is to determine the tariffs for supply of electricity by a generating company to a distribution licensee. For this purpose, the Act requires the licensee or the generating company to furnish separate details for determination of tariff, as may be specified by the Commission.

1.2.3 The Commission has notified the HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004, the HPERC (Guidelines and Formats for Tariff Filing) Regulations, 2005.   
1.3 Historical background of the Project 

1.3.1 A Memorandum of Understanding (MoU) was signed between the Government of Himachal Pradesh (GoHP) and Jaiprakash Industries Limited (JIL) on November 23, 1991 for development of the run-of-the-river 300 MW Baspa II hydro project.

1.3.2 As per the MOU, JIL was to undertake preparation and submission of Detailed Project Report (DPR) for approval of GoHP. The DPR was submitted by JIL for approval of GoHP in 1992 at a capital cost of Rs. 883 crores. 

1.3.3 Subsequently, an Implementation Agreement (IA) was signed on the October 1, 1992 between GoHP and JIL for development of the project based on DPR submitted to GoHP. The IA envisaged incorporation of a wholly owned subsidiary company, namely, Jaiprakash Hydro Power Limited (JHPL) to build, own, operate and maintain the project and to undertake obligations of JIL contained in this agreement. The IA stipulated the project work to start within one year of signing of the IA and commissioning of the project within a maximum period of seven years and in any case not later than nine years. 

1.3.4 JIL raised Rs. 175 crores equity funds for the project by making a rights issue of its equity shares to the existing shareholders of JIL in May, 1993 and commenced the infrastructural work at the project site in 1993. 

1.3.5 The Techno Economic Clearance (TEC) for the project was accorded by the Central Electricity Authority (CEA) on April 29, 1994 at an estimated cost of Rs. 949.23 crores at December, 1993 price level. 

1.3.6 The Power Purchase Agreement (PPA) between the Board and JHPL detailing terms and conditions for sale of power was signed on June 4, 1997. The term of the PPA unless earlier terminated pursuant to this agreement was forty years after the date of commercial operation of the project extendable for a further period of twenty years. The PPA specified the scheduled Commercial Operation Date (COD) of the project to be 50 months from the date of financial closure. Further, the financial closure of the project was to be achieved within 12 months from the date of signing of the PPA. 

1.3.7 The basic cost approved in the PPA for the project stood at Rs. 702.77 crores at December, 1993 price level. Further, the capital cost as per the financial package approved by the CEA was to form the basis for determination of tariff. 

1.3.8 As per clause (1) of Article 8 of the PPA the energy generated by the Project was to be delivered by JHPL to the Board at the interconnection point at Jhakri. 88% of the said energy was to be purchased by the Board for consideration as set forth in the PPA and the balance 12% was to be given free of cost to the State Government. 

1.3.9 The financial tie-up of the project was completed in March, 1995. Subsequently, due to regulatory changes in financing of power projects i.e. achieving financial closure, entire equity component to be tied upfront, appointment of Lender’s Engineers, Concurrent Audit etc., the project faced difficulties in obtaining disbursements from the Lenders and JHPL had to tie-up the balance equity up front to achieve financial closure to facilitate disbursement by the financial institutions. The balance equity component of Rs.135 crores was subscribed to by ICICI. 

1.3.10 As per the applicant, the permission to create mortgage on the land for the project was received between 1998 to 2001, leading to considerable difficulties in obtaining disbursements from the lenders. After execution of the PPA the loan disbursements to the project commenced in June, 1997.

1.3.11 JHPL in January, 1999 submitted the first financial package for approval of the Board and the CEA.  The CEA vide its letters dated 23.06.1999 and 13.10.1999 requested JHPL to obtain approval of the State Government for the completed cost as well as the financial package. This was followed by protracted negotiations between the applicant and the Board.  

1.3.12 The project suffered a setback due to an unprecedented flash flood in the river Sutluj in July 2000 downstream of the project site which washed away a number of bridges on the river Sutluj and damaged the roads causing disruption of communication links with the project. 

1.3.13 The flash flood was treated as a force majeure condition under the provisions of the PPA. The project execution and commissioning got delayed by 15 months as a result of the above force majeure event.  Consequently the scheduled COD was revised to July, 2003.

1.3.14 Negotiation over reasonableness of capital cost, interest rates on Rupee loans and Foreign Currency loans, financing pattern, period of loans, equity raising charges, phasing of expenditure etc. between the applicant and the Board were held from January, 1999 to November, 2002. In the absence of any consensus being reached between the two parties, the applicant vide its letter dated October 8, 2002 offered to sell the power generated from the project to other State Electricity Boards, offering in lieu, higher proportion of free power to the State Government. The proposition was rejected by GoHP. 

1.3.15 The Board subsequently asked the petitioner to make its best offer of the capital cost of the project for the purposes of tariff in November, 2002. According to the petitioner, it made an offer of a completion cost of Rs. 1550 crores under immense pressure from the lenders to the project to finalize a tariff for sale of power to the Board. The offer was accepted by GoHP vide letter dated December 4, 2002 for the purpose of determination of tariff under the PPA and further recommended to CEA for approval of the negotiated financial package of Rs. 1550 crores or actual, whichever is less for the purposes of payment of tariff. The petitioner has further submitted that the lenders to the project had, at that time, estimated a completion cost of Rs. 1612 crores, while the actual project cost as per the audited balance sheet of the petitioner as on commissioning date of the project of June 8, 2003 stands at Rs. 1667.34 crores.

1.3.16 The petitioner and the Board signed a Supplementary Agreement (SA) incorporating the negotiated capital cost of Rs. 1550 crores approved by GoHP, vide its letter dated December 4, 2002. The agreement was signed without obtaining prior approval of the Commission as required under section 22 (1) (c) of the Electricity Regulatory Commissions Act, 1998, read with the relevant regulations issued by the Commission. 

1.4 Interventions of the Commission

1.4.1 The Commission in a suo moto case no. 25/2003 questioned the validity of the SA signed on February 28, 2003 between the applicant and the Board and considered it in contravention to the existing laws in this regard.  

1.4.2 The Commission Order dated June 5, 2003 stayed the SA by observing that the issues involved were of great public importance and vital consumer interest and could cause irreparable damage and loss to the public and consumer interests, if the Supplementary Agreement is allowed to operate until the matter has been finally disposed of by the Commission. 

1.4.3 The Commission passed an interim Order dated July 19, 2003 vacating the stay subject to filing of the financial package (as approved by the CEA) by JHPL within 15 days of its approval, for Order of the Commission. The Commission also directed JHPL to explore possibilities to reduce the interest rate through suitable debt restructuring of the project loans.  The order also directed the Board to pay the applicant, meanwhile, as per the revenue realized by the Board from the sale of power from the project.

1.4.4 On the basis of the submissions made during the course of hearings in this case, by the consumer’s representative and amicus curiae, the Commission passed an Order dated September 6, 2003 declaring the SA void ab initio, non est, inoperative and in contravention of the provisions of the Electricity Regulatory Commissions Act, 1998. The Order refuted the contention of the Board that the tariff had already been settled and agreed upon in the PPA. The Commission took a view that the capital cost of the project forms the basis for determining the tariff in accordance with the terms and conditions already settled in the PPA. The capital cost of the project is subject to the check of prudency and due diligence on the part of the Commission.  Further the Commission directed the Board to continue to pay to the applicant the revenue realized from sale of energy from Baspa Stage II project, as per interim Order of 19.07.2003.

1.4.5 Taking a serious view of the failure of the Board to file an affidavit with regard to progress made in the direction and status of debt restructuring efforts as ordered in direction no. 6 of the Order dated 06.09.2003, the Commission in its Order dated October 6 2003 made it abundantly clear that the responsibility of the debt restructuring devolved mutually on both the Board as well as the Company, considering that the subject substantially affects the interest of the Board and the consumers. The Commission further warned that a failure to comply with the directions of the Commission is liable to attract penal provisions under section 142 of the Electricity Act, 2003.   

1.4.6 On mutual acceptance by the parties i.e. the applicant and the Board, the Commission vide its Order dated January 3, 2004 directed the Board to pay to the applicant the amount calculated as the average revenue realized per unit of Rs. 2.31 paise per unit having been mutually settled, until final determination of tariff by the Commission.  

1.4.7 The Commission vide its interim Order dated November 5, 2005 expressed concern for the inordinate delay in approval of the financial package by the CEA and directed that JHPL should file the tariff application as per section 64 of the Act read with the HPERC (Terms and Conditions of Determination of Tariff) Regulations, 2004, the HPERC (Revenue and Tariff Filing) Regulations, 2005 and the HPERC (Conduct of Business) Regulations, 2005. 

1.5 Tariff Filing by JHPL

1.5.1 In pursuance of the above directions of the Commission, the JHPL on November 21, 2005 submitted the application to the Commission for determination of tariff for sale of power from Baspa II to the Board. 

1.5.2 On preliminary examination of the application, the Commission found the application deficient in certain vital aspects and vide letter dated December 8, 2005 directed the applicant to: -

(i)    implead GoHP and the Board as necessary parties in the petition;

(ii)
provide provisional half-yearly results for FY 2005-06 and budgeted/ revised estimates for FY 2006-07 approved by the competent authority;

(iii)
furnish month-wise details of actual energy generated from March, 2005 and expected for FY 2005-06 to 2008-09;

(iv)
supply copies  of the TEC approval from the  CEA; the  firm financial package and  DPR submitted to the  CEA and subsequent correspondence with the  CEA in regard to approval of the  TEC;

(v)
submit pages of the application  which were found  missing or not found signed.

1.5.3 In compliance to the Commission’s direction, an affidavit was filed by the JHPL on December 19, 2005 containing the requisite information/ clarifications.

1.5.4 The Commission held the admissibility hearing on December 21, 2005 and admitted the petition.

1.5.5 The Commission, vide interim Order dated December 24, 2005, directed JHPL to publish salient features of the petition in accordance with section 64(2) of the Act, read with relevant regulations of the Commission. The Commission also indicated that the salient features of the petition be published in two newspapers namely the Tribune (Chandigarh) and the Amar Ujala (Chandigarh) in two insertions interspersed seven days apart. The Commission also asked JHPL to put full text of the petition on its website along with the red herring prospectus issued on the eve of the initial public offer (IPO) on March 17, 2005 before January 3, 2006. Further the Commission also directed JHPL to keep sufficient copies of the petition, additional information filed and the red herring prospectus at its office w.e.f January 3, 2006, for sale to interested parties and also for examination and inspection by them. 

1.5.6 The directions were complied with by the applicant and notices in the newspapers were published on December 31, 2005 and thereafter on January 7, 2006. 

1.5.7 The Commission further issued a public notice in The Tribune (Chandigarh) and the Amar Ujala (Chandigarh) on January 10, 2006 inviting objections and suggestions from the interested parties by February 8, 2006. JHPL was directed to furnish replies to the objections/ suggestions to the Commission by February 22, 2006 alongwith a copy to the objector. The objectors were provided additional time upto March 1, 2006 to file rejoinders on the response of the applicant petitioner.

1.5.8 The above dates were further extended by the Commission to March 3, 2006 for filing of the objections/ suggestions, March 12, 2006 for filing replies by JHPL and March 18, 2006 for filing of the rejoinders by the objectors. Finally, in a subsequent public notice dated 10.03.2006, the Commission further extended the last date for submission of suggestions/ objections to 23.03.2006, for replies to 31.03.2006 and for rejoinders to 07.04.2006.

1.5.9 After admission of the petition, the Commission issued the first deficiency letter to the applicant on March 6, 2006 seeking additional information/ clarifications/ documents for further processing of the petition. The applicant submitted its reply vide affidavit dated March 30, 2006. The Commission issued the second deficiency letter to the applicant petitioner on April 21, 2006 for submission of information by April 27, 2006. JHPL sought an extension for furnishing the information upto May 15, 2006 in view of time required for extraction of quarterly expenditure in the format provided by the Commission.

1.5.10 The Commission vide letter dated April 29, 2006 extended the due date for submission of the additional information/ clarifications etc. upto May 15, 2006 and fixed the date for technical validation session on May 17, 2006. This technical validation session with the applicant petitioner was held on May 17, 2006 in the Commission office. The discussions mainly centered around the force majeure events during July 2000 & 2005, quarterly expenditure during construction period, terms of debt, transmission works & cost of Inter-connection Facility (ICF), other financing charges for the project and various other aspects related to cost determination for the project. 

1.5.11 The Commission in all received within the stipulated due date of receipt of objections i.e. 23.03.2006, objections/suggestions on the petition from five stakeholders. The list of persons/ organizations from whom written responses were received by the Commission on the application is enclosed as Annexure I in this Order. 

1.5.12 The Board filed objections to the petition furnishing data/ correspondence and justifications leading to the final negotiated cost of Rs. 1550 crores for the project between the parties during 2002. The Commission vide letter dated 18.05.2006 sought further data and clarifications from the Board regarding various elements of the negotiated project cost of Rs. 1550 crores. The Board furnished its response vide affidavit dated 03.06.2006. 

1.5.13 The State Government did not file any objection within the extended time period i.e. by March 23, 2006. However, the State Government filed an affidavit (MA No.136/06) on 08.06.2006 requesting for further extension of time by another eight weeks for filing its reply.

1.5.14 The public hearing on the petition was held on 09.06.2006 at the Commission hearing hall in Shimla. The list of the attendees during the hearing is provided as Annexure II in this Order. The applicant made a brief presentation on the project and the petition. Thereafter, various stakeholders made submissions on diverse aspects of the project related to its cost determination and other related issues. During the public hearing on 09.06.2006, the representative of GoHP was not allowed to submit its views during the hearing due to lack of appropriate authority letter to represent the Government in the public hearing. 

1.5.15 The State Government again filed an affidavit (MA No.157/06) on 06.07.2006 stating that the State cabinet is considering the Final Financial Package (FFP) in depth which requires time in order to come to a final conclusion and hence any view/ decision in the matter may be taken after keeping the viewpoint of the State Government. The Commission, in the larger public interest, accepted the request of the Government vide Order dated 11.07.2006, and gave time to the State Government to make its submissions, if any, on the tariff petition at the earliest so that the petitioner could file the rejoinder by 21.08.2006 and listed the matter for further orders on 25.08.2006.

1.5.16 The State Government submitted an affidavit on 21.08.2006 (MA No.176/06) informing the Commission that the Government is considering constituting a Committee for according TEC to hydro electric projects of cost less than Rs.2500 crores and that this Committee would also examine the case of firm financial package of Baspa II. The State Government further requested extension in time of atleast three months to come to the final conclusion in the matter. The Commission did not accept the request of the State Government and listed the matter for hearing on 08.09.2006.

1.5.17 The State Government filed another affidavit on 07.09.2006 (MA No.189/06) informing the Commission that the State Cabinet, in its meeting held on 04.09.2006 had decided to invoke the provisions of the section 108 of the Electricity Act, 2003 and brought out its views that certain costs, proposed by JHPL in its petition, as being totally un-warranted and unjustified. It invoked provision of section 108 of the Electricity Act, 2003 and directed the Commission to consider the Government’s submissions on various costs and examine the details of the firm financial package of Baspa II Project before announcing the final orders. The Commission in its interim Order dated 08.09.2006 decided to hear the petitioner company JHPL on the issues raised by the State Government and the matter was listed for 26.09.2006. JHPL submitted its reply on 26.09.2006 and the State Government /HPSEB were given time to file rejoinder, if any, and the matter was listed for arguments on the Government’s application on 28.10.2006.

1.5.18 The Commission in its interim Order dated 28.10.2006 observed that the capital cost of the project as stated by the parties is at variance and, therefore, it expects the parties to make, if they like, their written submissions by 10.11.2006 to render effective assistance to the Commission for determination of the capital base of the Baspa II HEP. The submissions so made shall be taken into consideration before the tariff is determined and announced. 

1.5.19 The State Government and JHPL filed their written submissions for consideration of the Commission in this regard on 09.11.2006 and 15.11.2006 respectively.

Chapter 2 

Salient Features of the Petition

 

2.1 Salient Features of the Petition

2.1.1 The applicant filed the application dated November 21, 2006 to the Commission for the determination of completed capital cost of the project and tariff for sale of electricity generated at the project. This chapter summarises the submissions of the petitioner in its petition and subsequent information/clarifications furnished in response to the Commission’s queries in the matter.  

2.2 Project Cost

2.2.1 As per the terms of the IA signed in October 1, 1992 between GoHP and JIL, the project work was to start within one year of signing of the IA. JIL raised Rs. 175 crores equity funds for the project by making a rights issue of its equity shares to the existing shareholders of JIL in May, 1993 and commenced the infrastructural work at the project site in 1993. 

2.2.2 The techno-economic clearance for the project was accorded by the CEA on April 29, 1994 at an estimated cost of Rs. 949.23 crores at December, 1993 price level as per the following break-up: -
	S.No.
	Description
	Amount 

(Rs. in crores)

	1.
	Generation
	

	
	(i) Civil Works
	292.69

	
	(ii) Electrical/ Mechanical Works
	356.88

	
	(iii) Interest During Construction (IDC)
	218.13

	
	Total Generation
	867.70

	
	
	

	2.
	Transmission 
	

	
	(i) Transmission Works 
	  68.89

	
	(ii) Interest During Construction (IDC)
	  12.64

	
	Total Transmission 
	  81.53

	
	
	

	3.
	Total Generation & Transmission, inclusive of IDC
	949.23


The project cost i.e. Rs. 949.23 crores was subject to actual IDC and escalation. 

2.2.3 The basic cost as per the PPA signed on June 4, 1997 for the project was revised to Rs. 702.77 crores at December, 1993 price level, with the break-up as under: -

	S. No.
	Description
	Amount 

(Rs. in crores)

	1.
	Civil Works
	272.85

	2.
	Electrical Works
	348.15

	3.
	Transmission
	  81.77

	
	Total 
	702.77


Clause 8.4.1(b) to (h) of the PPA provide for other costs such as escalation on the unspent amount of basic cost, interest during construction, change in cost on account of changes in law, foreign exchange fluctuations, implications of force majeure event leading to extension of scheduled commercial operation date etc.

2.2.4 The debt financing for the project was tied up in April, 1995 with IFCI as the lead institution. The principal conditions for the disbursement of funds for the project were:

· Execution of PPA with the Board, to the satisfaction of the Financial Institutions;

· Creation of security for the financial assistance by way of mortgage of project land in favour of the Institutions;

· Approval of project cost by Board, GoHP and CEA;

· Execution of Escrow Agreement with the Board;

· Execution of Guarantee by GoHP.

2.2.5 On account of the circumstances beyond the control of the applicant, the disbursement of the financial assistance for the project was delayed until June, 1997. The equity raised by JIL in May, 1993 was entirely spent on infrastructural facilities and civil works of the project during June,1993 to June, 1997, while the PPA was still to be signed with the Board. 

2.2.6 The permission to create mortgage on the project land was received between 1998 to 2001 leading to considerable difficulties in obtaining disbursements from the lenders.  Further, amendments providing for Escrow Mechanism were made in the PPA on 07.01.1998 and the Guarantee by GoHP was given on 21.04.1998. The Escrow Agreement was executed on 25.02.2004.

2.2.7 The financial tie-up of the project completed in March, 1995, envisaged public issue of balance equity to be made before the commissioning of the project. Consequent upon the midway regulatory changes in financing of power projects, i.e. achieving financial closure, entire equity component to be tied upfront, appointment of Lender’s Engineers, Concurrent Audit etc., the project faced difficulties in obtaining disbursements from the Lenders and JHPL had to tie-up the balance equity upfront to achieve financial closure to facilitate disbursement by the lenders. The balance equity component of Rs.135 crores was subscribed by ICICI. 

2.2.8 In January, 1999, the applicant submitted the financial package at a completion cost of Rs. 1365 crores for approval of the Board, GoHP and CEA, as required under section 29 of the Electricity (Supply) Act, 1948.  The CEA vide its letters dated 23.06.1999 and 13.10.1999 requested JHPL to obtain approval of the State Government for the completed cost as well as the financial package. Consequently, detailed discussions/negotiations were held on the financial package between the applicant, the Board and GoHP. 

2.2.9 The project suffered a setback due to an unprecedented flash flood in river Sutluj (downstream of the project site) in July, 2000 which washed away a number of bridges on river Sutluj and damaged the roads, causing disruption of communication links with the project, as a result of which the project execution and commissioning got delayed by 15 months. This was a force majeure condition under the PPA.

2.2.10 As a result of the time lag, the cost estimates of the project, which were made by Financial Institutions in 1995 at Rs.1102 crores were revised thrice i.e. during the years 1998, 2000 and 2001 at Rs.1263 crores, Rs.1345 crores and Rs.1612 crores respectively. Against assessment of project cost by Financial Institutions at Rs.1612 crores, the actual expenditure of the project as per the audited accounts of the applicant upto financial year 2001-02 and the estimates upto July, 2003, worked out to be Rs.1621.94 crores. 

2.2.11 Negotiation over reasonableness of capital cost, interest rates on Rupee loans and Foreign Currency loans, financing pattern, period of loans, equity raising charges, phasing of expenditure etc. between the applicant and the Board were held from January, 1999 to November, 2002. The Board subsequently asked the petitioner to make best offer of the capital cost of the project for the purposes of tariff in November, 2002. JHPL accordingly made an offer for a completed cost of Rs. 1550 crores. GoHP during December, 2002 conveyed its approval for the cost of the project at Rs.1550 crores for the purpose of tariff under the PPA and also recommended to CEA that this negotiated financial package for the purpose of payment of tariff be approved.

2.2.12 The petitioner and the Board signed a Supplementary Agreement (SA) incorporating the negotiated capital cost of Rs. 1550 crores approved by GoHP vide its letter December 4, 2002 for the purpose of the cash flow management for debt servicing. The SA did not provide for any additional or increased tariff to the applicant other than that determined as per the PPA.  

2.2.13 The agreement was signed without obtaining prior approval of the Commission as required under section 22 (1) (c) of the Electricity Regulatory Commissions Act, 1998, read with the relevant regulations issued by the Commission. The Commission passed an Order dated September 6, 2003 declaring the SA void ab initio, non est, inoperative and in contravention of the provisions of the Electricity Regulatory Commissions Act, 1998.  

2.2.14 An amount of Rs. 20.10 crores was originally approved by Ministry of Environment & Forests (MOEF) in 1992 for the CAT plan expenditure, which was to be implemented by GoHP and reimbursed by the applicant to GOHP on annual basis. The implementation of the CAT plan was required to be completed in six years. The applicant submitted that an aggregate amount of Rs. 9.35 crores has already been paid by the applicant to GoHP for the implementation of CAT plan. GoHP vide letter dated 20.05.2006 informed JHPL that the provision of CAT plan has been revised to Rs. 27.92 crores.

2.2.15 Subsequent to the negotiated cost of Rs. 1550 crores, CEA directed the applicant to pay additional cost of Rs. 45.11 crores to Sutluj Jal Vidyut Nigam Ltd. (SJVNL) for the Inter Connection Facility (ICF) constructed by SJVNL at Jhakri Pothead Yard to receive the power of the Project at Jhakri. This increase in the cost of the ICF, which was not factored in the negotiated cost of Rs. 1550 crores be factored in while determining the tariff etc. of the project as per CEA letter dated July 21, 2003. Further, SJVNL has retained a Bank Guarantee amounting to Rs. 7 crores issued by Oriental Bank of Commerce on behalf of the Promoter of the applicant i.e. JAL for any further capital expenditure in respect of ICF, which may also be factored in the cost/tariff.  

2.2.16 Based on submissions made in the preceding sections, the applicant has submitted its firm financial package of Rs. 1667.34 crores as on the COD of the project, details of which are as follows: - 

	Description
	Amount 

(Rs. in crores)

	Project Cost
	1667.34

	Total Equity
	 491.00

	 - Jaiprakash Industries
	 356.00

	 - ICICI
	 135.00

	Total Debt
	1176.34

	Foreign Debt
	 203.50

	Rupee Debt
	 972.84

	Debt %
	    71%

	Debt Equity Ratio
	     2.40


2.2.17 The applicant submitted that the National Hydro Power Corporation (NHPC), the Lender’s Engineer, has evaluated and vetted the design and cost of the project. As part of the scope of work, NHPC has been monitoring the physical and financial progress of the project implementation on quarterly basis and submitting reports to financial institutions. In addition, the lenders also appointed a firm of Chartered Accountants, as Concurrent Auditors to examine the financial records (books of account and expenses) and report to the lenders on a quarterly basis. 

2.3 Debt Restructuring

2.3.1 The initial cost of lending at an interest rate of 18.5% per annum (1995) was considered unreasonably high by the Commission and therefore, in pursuance of the Commission’s directives on the matter, steps had been taken by the applicant to restructure the debts and interest rate with a view to reduce the long term cost of lending/financing.  Debt restructuring efforts have led to:-

(a)
Reduction of the average interest rate to 16.50% per annum (at project COD in June, 2003).

(b)
Reduction of interest rate to 10.5% per annum in compliance with the Commission’s directions. The applicant also proposes to further reduce this interest rate from 10.5% per annum to 8.5% to 9% per annum. 

(c)
Net costs of Rs. 58.43 crores for reducing the interest rate upto 10.5% and additional cost of Rs. 12.40 crores have been incurred in an attempt to further reduce it upto 8.5% per annum. 

(d)
The long term benefit of reduction of interest at 10.5% p.a. during the debt repayment period (12 years commencing from the COD of the project) comes to approximately Rs. 364.12 crores. [NPV Rs. 253.45 crores] 

2.4 Force Majeure 2005

2.4.1 The applicant submitted that on account of second flash flood in June/July 2005, insurance claim for an amount of Rs. 40 crores has been lodged. The applicant has pleaded the Commission to adjust and factor this additional in the computation of tariff. 

2.5 Means of Financing

2.5.1 The basic cost of the project based on actual expenditure incurred upto COD and its financing details thereof, as submitted by the applicant in the additional clarification vide their affidavit dated 12.05.2006, is as follows: -                                                         

	Description
	Amount 

(Rs. in Crores)

	Hard Cost INR
	930.66

	Hard Cost FC 
	176.15

	Sub total
	     1106.81

	Financing Charge INR 
	  62.04

	Financing Charge FC 
	  12.24

	IDC INR
	475.00

	IDC FC
	  15.12

	Interest earned on surplus
	          -3.87

	Total
	     1667.34


2.6 Detail of Financing through Financial Institutions/Banks

2.6.1 As per the loan details submitted by the applicant, a total of Rs. 973 crores Indian Rupee Term Loans was drawn upto COD from various Financial Institutions and Banks. Details of Rupee Term Loans are as follows: -

	  Indian Loans
	Amount (Rs. In Crores)
	Interest Type
	Interest Rate
	First Drawdown

	LIC 
	15
	Floating
	PLR+3.50%
	Sep-98

	SBOT 
	25
	Floating
	PLR+1.50%
	Jun-03

	SBOM 
	15
	Floating
	PLR+4.00%
	Mar-03

	SBOH 
	25
	Floating
	PLR+2.50%
	Jun-03

	IDBI 
	74
	Fixed
	- 
	Jun-98

	IIBI 
	14
	Fixed
	- 
	Sep-99

	SBOP 
	25
	Floating
	PLR+2.25%
	Sep-02

	CBI 
	50
	Floating
	PLR+2.25%
	Jun-02

	BOB 
	50
	Floating
	PLR+4.00%
	Mar-00

	PNB 
	52
	Floating
	PLR+3.75%
	Jun-00

	IOB 
	50
	Floating
	PLR+4.00%
	Dec-00

	SBOI 
	25
	Floating
	PLR+4.00%
	Sep-02

	ICICI-D 
	150
	Floating
	PLR+3.50%
	Sep-98

	PFC 
	166
	Floating
	PLR+3.50%
	Mar-99

	IFCI-D 
	150
	Floating
	PLR+3.50%
	Sep-97

	Other Sources
	87
	Fixed
	-
	 


2.6.2 In addition to this, a total of Rs. 203.50 crores (USD 43.56 million) Foreign Currency Loan was drawn upto COD from foreign and domestic banks including Credit Lyonnais of France, Hypovereinsbank of Germany, VA Tech Finance Ltd. of Ireland and IDBI of India. The broad terms of the loans are provided below: -        

	Foreign Loans
	Amount (Rs. In crores)
	Interest Type
	Interest Rate
	First Drawdown

	Credit Lyonnais, France
	83.96
	Fixed
	 5.66%
	Jun-00

	 VA Tech Finance Ltd., Ireland
	54.02
	Floating
	LIBOR+0.30%
	Jun-00

	Hypovereinsbank, Germany
	53.20
	Floating
	LIBOR+0.30%
	Jun-00

	IDBI 
	12.32
	Floating
	LIBOR+0.30%
	Jun-00


2.7 Annual Fixed Charges

2.7.1 The Annual Fixed Charges includes capacity charges, primary energy charges, incentive for secondary energy, incentive for higher plant availability, etc.

2.7.2 The Annual fixed charges computed by the applicant for the period from the commissioning date to FY 2007-08 for determination of tariff is shown below: -

          










 (Rs. Lacs)

	Description
	2003-04 (8/06/04 to 31/03/04)
	2004-05
	2005-06
	2006-07
	2007-08

	Depreciation
	6001
	7170
	7170
	7170
	7170

	Interest on Loan
	12595
	12540
	10286
	9367
	8507

	Return on Equity
	6956
	7856
	7856
	7856
	7856

	Advance against Depreciation
	0
	0
	2216
	2216
	2216

	Interest on Working Capital
	716
	776
	658
	652
	641

	O & M Expenses
	1845
	2209
	2342
	2482
	2631

	Incentive for Secondary Energy
	1595
	0
	4910
	4910
	4910

	Incentive for Plant Availability
	822
	982
	982
	982
	982

	Tax on Income
	839
	850
	1313
	1323
	1318

	Interest on Debt Restructuring Cost & Force Majeure Expenditure
	40
	370
	565
	935
	935

	Total
	31407
	32753
	38298
	37893
	37166


2.8 Details of COD, primary energy rate and charges, etc. 

2.8.1 The details of the project related to various operating parameters viz. unit-wise commissioning schedule, free power to the State Government from the project, auxiliary consumption, transformation losses, saleable primary energy, actual annual capacity utilisation for FY 2003-04 and FY 2004-05, and primary energy rates and charges for the period FY 2003-04 to FY 2007-08 are provided in the table below: 

	Sl. No.
	Description
	Unit
	As per PPA for tariff period 2003-04 to 2007-08

	1.
	Installed Capacity 
	MW
	300

	2.
	Free power to home State (HP)
	%
	12

	3.
	Date of commercial operation (Actual)
	 
	 

	 
	Unit-1
	 -
	24th May 2003

	 
	Unit-2
	 -
	29th May 2003

	 
	Unit-3
	 -
	8th June 2003

	4.
	Design Energy (Annual)
	Gwh
	1213

	5.
	Auxiliary Consumption
	%
	0.5

	6.
	Transformation losses
	%
	0.5

	7.
	Saleable Primary Energy
	Gwh
	1050.06

	8.
	Primary Energy Rate 
	
	

	 
	FY 2003-04
	Paise/Kwh
	1.02

	 
	FY 2004-05
	Paise/Kwh
	1.03

	 
	FY 2005-06
	Paise/Kwh
	1.03

	
	FY 2006-07
	Paise/Kwh
	1.05

	 
	FY 2007-08
	Paise/Kwh
	1.06

	9.
	Primary Energy Charge
	
	

	 
	FY 2003-04
	Rs. in Lacs
	9516

	 
	FY 2004-05
	Rs. in Lacs
	10841

	 
	FY 2005-06
	Rs. in Lacs
	10856

	
	FY 2006-07
	Rs. in Lacs
	10990

	 
	FY 2007-08
	Rs. in Lacs
	11128

	10
	Annual Capacity Utilisation
	
	

	
	FY 2003-04
	%
	96.80

	
	FY 2004-05
	 %
	99.77


2.9
Prayer of the Applicant

2.9.1
The petitioner has prayed to the Commission to: -

(i)
determine the tariff for the sale of power generated at the project by the applicant to the Board for the term of PPA based on submissions made in the application and documents furnished by the applicant in support of the application and during the course of hearing;    

(ii)
award interest in terms of the PPA, on all outstanding dues payable to the applicant by the Board, resulting from difference between the tariff so determined in terms of the PPA and the actual payments made to the applicant for the purchase of power by the Board from COD of the project; 

(iii)
pass such order/orders as the Commission may deem fit and proper in the facts and circumstances of the case.     

Chapter 3

Objections / Suggestions By Stakeholders

3.1        Introduction

3.1.1
This chapter summarizes the various issues raised by the stakeholders in their written submissions and during the public hearing. The replies of the petitioner on the issues raised and rejoinder thereto have also been summarized here alongwith Commission’s views on the matter. 

3.2       
Retrospective determination of tariff 

3.2.1 The Board has pointed out that it appears the petitioner has filed its tariff application dated November 21, 2005 for retrospective determination of tariff w. e. f. 24.05.2003, 29.05.2003, 08.06.2003, which are commercial operation dates of three units of the project. The retrospective determination of tariff from various dates as submitted by the petitioner should not be allowed, as it will not be possible for the Board to pass on or recover the amount of determined tariff from its consumers, in case by way of tariff determination, the rate is increased retrospectively. 

3.2.2
The Himachal Pradesh Association of Senior Citizen’s Forums has also contended that tariff determined should not be applicable from retrospective dates i.e. 24.05.2003, 29.05.2003, 08.06.2003, as the consumers of the State cannot be burdened in case the tariff is increased in the process.

3.2.3
Petitioner’s reply
The application for determination of tariff for the period commencing from the COD of the 1st unit, COD of the 2nd unit and COD of the 3rd unit and of the project has been made pursuant to provisions of clauses 8.16, 8.17 and 8.18 of the PPA. The tariff application has been filed with the Commission on November 21, 2005 in compliance with the directions given by the Commission in view of the inordinate delay in approval of the financial package by the CEA as per its Order dated November 5, 2005.  The question of retrospective or prospective is irrelevant since the tariff has to be determined from the COD of each unit and of the project. Pending determination of the tariff, the Commission vide its Order dated 19.07.2003, directed HPSEB to pay and continue to pay to the Company the revenues realized from sale of Baspa II power. 
3.2.4 Commission’s View

The Commission in its interim Order dated July 19, 2003 in suo motu case no. 25 of 2003 directed the Board to pay and continue to pay to the Company the revenue realized from sale of Baspa II power. Subsequently vide interim Order dated January 3, 2004 the amount calculated as per the average revenue realized per unit i.e. Rs. 2.31 per unit which had been mutually settled for payment between the Board and the Company was approved by the Commission until final determination of tariff by the Commission. The PPA executed between the Board and JHPL also provides for the determination of tariff for the period commencing from the COD of the generating units. Therefore, the petitioner is now entitled to retrospective determination of tariff and the final tariffs for the various periods from the COD of the first unit are accordingly being determined by the Commission in this Order, in continuation to its interim Orders of July 19, 2003 and January 3, 2004. The Commission has also attempted to distribute arrear payments by HPSEB to the petitioner for the period FY 2003-04 upto FY 2005-06, arising out of reconciliations between payments made till date with the payments due for these periods as per this Order, over a multi-year time-frame going forward to avoid burdening the tariffs in a single year. This aspect has further been elaborated in Chapter 5 of this Order. 

3.3
Techno Economic Clearance by CEA 

3.3.1
The Board has stated that the TEC for project was accorded by the CEA on 29.04.1994 in favour of M/s Jaiprakash Industries Limited (JIL). This TEC was subsequently declared invalid on June 4, 1996 by the CEA and revalidated in favour of M/s JHPL on January 21, 1998 at the original capital cost of Rs. 949.23 crores (December 1993 price level) subject to transfer of Ministry of Environment and Forests clearances and agreement between JHPL and the Nathpa Jhakri Power Corporation (NJPC) for terminating 400 KV transmission line in Jhakri Switchyard. The factual position in this regard in the petition is not correct, as the petitioner has only stated that the TEC was accorded in favour of JIL. Further, the submission that the TEC cost of Rs. 949.23 crores at December, 1993 price level is subject to actual IDC and escalation is also incorrect. This TEC was inclusive of IDC of Rs. 218.13 crores on generation cost and of Rs. 12.64 crores on transmission cost (total IDC Rs. 230.77 crore).

3.3.2
Himachal Pradesh Association of Senior Citizen’s Forums has also pointed also out that the CEA’s approval of the original cost of Rs.949.23 crores in favour of JIL/JHPL includes IDC of Rs. 230.77 crores. 

3.3.3 Petitioner’s reply

The objections filed are a matter of record and do not need any reply. 

The TEC cost of Rs. 949.23 crores at December, 1993 price level was subject to furnishing of firm financial package based on which IDC was required to be computed. Therefore, it is submitted that the TEC revalidated in favour of the petitioner on 21.11.1998 with the base cost of Rs. 718.46 crores at December, 1993 price level was subject to actual IDC and escalation. 

3.3.4 Commission’s View

The TEC accorded by the CEA vide its letter dated 29.04.1994 amounting to Rs.949.23 crores at December, 1993 price level (including IDC of Rs.230.77 crore) was based on detailed project report providing for construction period of 5 years and was subject to furnishing of the Final Financial Package (FFP). The FFP had to include the IDC and cost escalation as on the COD of the project. As per the PPA also, the capital cost of the project is inclusive of IDC, escalation, financing charges etc. on the scheduled COD or the actual COD, whichever is earlier. Therefore, the petitioner is entitled to claim the actual IDC, in conformity with the approved FFP, as on the COD of the project. 

The withholding of information of the TEC having been revalidated in favour of JHPL on January 21, 1998 has little relevance for the purpose of the determination of the capital cost of the project.

3.4 Implementation Agreement  

3.4.1
The Board has stated that the submission made by the petitioner that the Implementation Agreement (IA) was executed between the petitioner and the Government of Himachal Pradesh on October 1, 1992 and the petitioner started construction in the year 1993 is not correct.

3.4.2
Petitioner’s reply
Pending approval of the financial package by the Board, GoHP and CEA, the promoter of the petitioner, namely JAL (earlier JIL) had started construction of the project in 1993 pursuant to stipulation in the IA. The objection filed by the Board is therefore denied. 
3.4.3
Commission’s View 

The Commission accepts the petitioner’s submission that the promoter of the petitioner, namely JAL (earlier JIL) had started construction of the project in 1993 pursuant to stipulations in the IA. 

3.5 Project Cost appraised by Financial Institutions

3.5.1
The Board has submitted that the estimated completion cost of Rs. 1612 crores appraised, approved and funded by the Indian Financial Institutions and Public Sector Banks is of no consequence, for the petitioner has voluntarily and willingly accepted completion cost of Rs. 1550 crores of the project within the framework of PPA as per Article 8A of the Supplementary Agreement (SA) signed between the petitioner and the Board.     

Further, the submission of the petitioner that the cost estimates of the project made by the Financial Institutions in 1995 at Rs. 1102 crores were revised thrice i.e. during the years 1998, 2000 and 2001 at Rs. 1263 crore, Rs. 1345 crores and Rs. 1612 crores respectively and finally in 2003 at Rs. 1624 crores is also not of much relevance for the petitioner has already accepted that the project cost is Rs. 1550 crores or actual, whichever is less. 

3.5.2  Petitioner’s reply

Submissions made are relevant and matters of record. It is reiterated that neither the financial package, which was based on the cost appraised and funded by All India Financial Institutions and Public Sector Banks and vetted by the National Hydroelectric Power Corporation on behalf of the Lenders, was approved by the Board nor the petitioner was allowed to sell the power to any neighboring States and in these circumstances, the petitioner had to compromise with the situation in the larger interest of the project and the State. The acceptance of negotiated cost of Rs.1550 crores and execution of the Supplementary Agreement were not voluntary, but out of compulsion and compromise.

The submission regarding revision of project cost a number of times in the petition is relevant for the purposes of determination of tariff for the project. The Commission while determining the tariff of the project is required to take into account actual expenditure incurred by the applicant. The actual expenditure as on COD of the project duly certified by the Statutory Auditors is Rs. 1667.34 crores. 

3.5.3 Commission’s View

Sub regulation (2) of Regulation 7 of the HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004 provides that the Commission while determining the tariff applicable to generating companies and transmission licensees is to be guided by the principles and methodologies specified by the Central Electricity Regulatory Commission and the terms and conditions of such tariff notified by the said Commission. Regulation 33 of the CERC (Terms & Conditions of Tariff) Regulations, 2004, provides that subject to prudence check by the Commission, the actual expenditure incurred on completion of the project is to form the basis for determination of final tariff. The final tariff is to be determined based on the admitted capital expenditure incurred upto the COD of the generating station. But In cases where the PPA entered provides a ceiling of actual expenditure, the capital expenditure is not to exceed such ceiling for the determination of tariff.  The PPA executed by the Board and JHPL provides that the basic cost of the project shall be treated as the sealed cost. The Commission is therefore of the view that the capital cost to be admitted for the purpose of tariff determination has to be determined in accordance with the provisions of PPA signed by the applicant with the Board on June 4, 1997. The Commission has accordingly dealt with this issue in the Order.

3.6 Project Cost 

3.6.1
The Board has stated that the submission of the petitioner to the effect that the actual project cost as per the audited balance sheet of the petitioner is Rs. 1667.34 crores is not correct. GoHP vide letter dated December 4, 2002 had conveyed, in principal, approval for completion cost of the project to be frozen at Rs. 1550 crores or actual, whichever is less. The actual cost is to be determined by the CEA. The petitioner vide Article 8A of the SA with the Board has accepted freezing of project cost at Rs. 1550 crores or as finally approved by the Authority or actual capital expenditure till COD of the project duly audited by the Statutory Auditors of the Company, whichever is less. The annulment of the Supplementary Agreement by the Commission on September 6, 2003 does not alter the status quo regarding the project cost accepted voluntarily by the petitioner. 

3.6.2
The Center for Water Policy stated that the agreed project cost of Rs. 1550 crores is neither based on the actual costs nor on the costs as certified by the mandatory authority i.e. the CEA. Since the capital cost of the project has a very significant bearing on tariff determination it is important that the claim of the petitioner Company is certified by the mandatory authority.

3.6.3
The Himachal Pradesh Association of Senior Citizen’s Forums has stated that the financial package submitted by the petitioner to HPSEB and CEA for approval on 18.01.1999 has not been approved by the CEA. Even the mutually agreed project cost of Rs. 1550 crores is subject to approval by the CEA. 

3.6.4
Petitioner’s reply

The petitioner has reiterated that the actual completion cost on COD of the project duly certified by the Statutory Auditors of the petitioner is Rs. 1667.34 crores and the negotiated cost of Rs.1550 crores was not voluntarily accepted but out of compulsion and compromise primarily to ensure a cash flow adequate to meet the debt obligations of the project. The SA has been declared void by the Commission and subsequently application for determining the tariff of the project has been filed based on actual completion cost as on COD in accordance with the provisions of the Act and the Regulations framed thereunder. 

The Commission has framed regulations for determination of tariff, which do not mandate adoption of the capital cost determined by the CEA and thus absence of the CEA approval of the capital cost of the project does not prohibit the Commission from proceeding to determine the tariff for sale of electricity from the project to the Board.

The petitioner submitted the financial package to HPSEB and CEA for approval on 18.01.1999 and rest of the contents are matters of record. 

3.6.5
Commission’s View

The Commission in its Order dated 06.09.2003 declared the SA void ab initio, non est, inoperative and in contravention of the provisions of the Electricity Regulatory Commissions Act, 1998. The Commission also took a view that the capital cost of the project forms the basis for determining the tariff in accordance with the terms and conditions already settled in the PPA. The capital cost of the project is subject to the check of prudency and due diligence on the part of the Commission. Subsequently the Commission has further made it clear in its interim Order dated 05.11.2005 that CEA’s approval or no approval to the financial package, the Commission has to look into the completed cost of the project anyway, as per the judgment of the Hon’ble Supreme Court of India in the Case of WBERC v/s CESC and accordingly the petitioner was directed to file tariff application as per section 64 of the Act read with the HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004 and the HPERC (Guidelines and Formats for Revenue and Tariff Filing) Regulations, 2005. Further as already stated in para 3.5.3 above, the capital cost to be admitted for the purpose of tariff determination for the project has to be in accordance with the provisions of the PPA signed by the applicant with the Board on June 4, 1997. 

3.7 Due date for submission of Financial Package to CEA 

3.7.1
The Board has stated that the submission of the petitioner to the effect that the negotiated financial package of Rs. 1550 crores approved by the Cabinet and sent to the CEA on December 24, 2002 subsequent to the last date of submission i.e. November 30, 2002 was detrimental to the petitioner’s cause is not correct. November 30, 2002 was not the statutory date for sending the financial package to the CEA and no prejudice whatsoever has been caused to the petitioner in the process. 

3.7.2 Petitioner’s reply

Clause 3.2 (d) of the PPA required the approval of the financial package by the competent authority of the State Government i.e. Cabinet, before sending the same to the CEA, and the last date for submission before the CEA was November 30, 2002. 

3.7.3 Commission’s View

There is nothing on record to establish that the last date for sending the financial package to CEA was 30.11.2002. Considering that the delay in submission of the financial package for approval of the CEA is only nominal and the fact that the approval of the CEA was held up on account of the petitioner’s inability to furnish the information/data on the prescribed formats, the Commission is of the view that this has caused no prejudice whatsoever to the petitioner. 

3.8 PPA provisions on Capital Cost

3.8.1
The Board has highlighted the omission on the part of the petitioner in stating certain provisions of the PPA vis-a -vis capital cost of the project. Notably, the petitioner has omitted following portion of sub-clause (a) of clause 8.4.1 of PPA: -  

“This basic cost does not include Rs.1.36 crores on account of expenditure incurred by the Board as included in the Detailed Project Report.

The above cost shall be treated as the sealed cost. 

However, the basic cost and the sealed cost as per above will be referred by the Board to the Authority for their approval. 

No additional cost on basic sealed cost shall be admissible on any account except on account of geological surprises and uncertainties which shall be subject to satisfactory proof by the company and verification by the Board and shall be limited to maximum of Rs. 8.8 crores.” 

3.8.2
The Himachal Pradesh Association of Senior Citizen’s Forums has also pointed out that thorough scrutiny and proof is required even for allowing this limiting amount of Rs. 8.8 crores. No extra amount above this ceiling should be allowed in the financial package of the project.

3.8.3
Petitioner’s reply

The provisions of clause 8.4.1 (a) of the PPA referred to by the Board are a matter of record. Rs. 1.36 crores on account of expenditure incurred by the Board was mentioned in the PPA as a matter of record only and was not intended to be forming part of the cost of the project. The amount of Rs. 8.8 crores provided for geological surprises was not incurred by the petitioner. Clause 8.4.1 (b) to (h) of the PPA provides for factoring of various other costs such as escalation, IDC, change in cost on account of changes in law, foreign exchange fluctuations, implications of force majeure event, extension of scheduled commercial operation date etc. and accordingly all developments in connection with the project which had a price impact on the total cost of the project are required to be factored in while computing the total cost of the project for the purpose of determination of the tariff.

3.8.4 Commission’s View 

The alleged omission on the part of the petitioner to refer to certain provisions of clause 8.4.1 of the PPA is of not much consequence for the reason that the provisions in the PPA form the basis for determination of the capital cost of the project and the Commission is bound to take note of such provisions. The Commission therefore agrees with the contention of the petitioner that Rs. 1.36 crores on account of expenditure incurred by the Board was mentioned in the PPA as a matter of record only and was not intended to be forming part of the cost of the project. Further, the petitioner has not proposed any amount out of Rs.8.8 crores provided in the PPA towards geological surprises and uncertainties. Therefore, the alleged omission is not to cause any undue or unfair advantage.

3.9 Additional cost of Inter Connection Facility (ICF)

3.9.1
The Board has taken exception to the contention of the petitioner that the additional cost of Rs. 45.11 crores on account of ICF required to be paid to Satluj Jal Vidyut Nigam Ltd. (SJVNL) as per the CEA letter dated 21.7.2003 was not factored in the negotiated cost of Rs.1550 crores. The petitioner from the very beginning i.e. 1994 was aware that the approved DPR provided for ICF at Jhakri and accordingly at the time of negotiating the financial package all these factors were considered. The negotiated package was approved by GoHP on December 4, 2002 and the CEA letter dated July 21, 2003 has no bearing on the negotiated project cost of Rs. 1550 crores. Further as per clause 8.4.1 of PPA, the basic sealed cost of the project has been fixed at Rs. 702.77 crores and no additional cost on basic sealed cost shall be admissible other than geological surprises and uncertainties subject to satisfactory proof by the petitioner and verification by the Board to a maximum limit of Rs. 8.8 crores. Accordingly, the petitioner is not entitled to any cost on account of ICF. 

3.9.2  Petitioner’s reply

The additional cost on account of ICF was not factored in the negotiated cost. As a matter of record, the additional cost cropped up subsequent to the agreement between the petitioner and the Board on the negotiated cost of Rs. 1550 crores. The additional cost of Rs. 45.11 crores for ICF is required to be factored in for the purpose of determining the tariff of the project, as per direction of the CEA in its letter dated 21.07.2003 addressed to the Addl. Chief Secretary, GoHP, Deptt. of MPP & Power. This additional cost of Rs. 45.11 crores forms part of actual completed cost of the project at Rs. 1667.34 crores.  

3.9.3 Commission’s View

The Commission observes that there was a provision of Rs. 17.76 crores for ICF at Jhakri in the TEC approved project cost by the CEA at December, 1993 price level. The CEA has allocated cost of Rs. 62.87 crores to Baspa II for the ICF provided at Jhakhri by SJVNL vide its letter dated 21.07.2003 addressed to the Addl. Chief Secretary, GoHP, Deptt. of MPP & Power. The cost of the ICF in the project is externally determined, being linked to the cost of ICF as provided in the project cost of the Nathpa Jhakhri Project (NJP) to be finally approved by the CEA. The project cost of NJP is in no way controllable by the petitioner. The Commission, therefore, considers it just to compensate the petitioner for the difference between the chargeable cost of ICF to Baspa II by CEA, and the provisions made on this account in the TEC approved cost at December, 1993 price level escalated as per the provisions of the PPA like any other cost element.

3.10 Impacts of Flash Flood in 2000


3.10.1
GoHP has submitted that the petitioner’s claim of force majeure expenditure to the extent of Rs. 18.84 crores spent by it in the restoration of works damaged by flash flood in river Satluj is not realistic, as the project is situated on Baspa river, a tributary of river Satluj, at a higher altitude and at a distance from the actual site of flood and devastation. Further, the committee formed by the State Government vide notification dated 21.04.2001 has reported that the petitioner had stated in its letter dated 03.07.2001 that there was no question of making any payment to the Border Roads Organization (BRO) for restoration work which prima facie means that the petitioner had contributed nothing in respect of restoration works. The petitioner has already been indemnified by the insurance company on the basis of the reports submitted by its surveyor, an expert in this field for such damage. In no case, the petitioner can reap the double benefit by claiming the amount both from the State and the Insurance Company. 

3.10.2 Petitioner’s reply

The flash floods occurred on 31.07.2000 in river Satluj and not in river Baspa. But the said flash floods inter-alia washed away the entire road between Wangtoo and Karcham and also the bridge at Karcham, which is a lifeline for the project and is the only access point for carrying men and material for the construction of power plant at Karcham and also Barrage at Kuppa. The aforesaid flash flood had caused damages to the works executed by the petitioner inter alia including 70R Bridge at Karcham, Bridge at Tapri, Bridge at Wangtoo and Rope Bridge at Sholtu, road linking Sholtu camp to Karcham power plant, embankment/stores/treatment plant at Sholtu camp, washing away ferruls weighing about 250 tonnes, etc. The petitioner has also referred to letter no. MPP-F (2)-4/99 Baspa II dated 21.05.2001 from Addl. Chief Secretary, GoHP, Deptt. Of MPP & Power, Shimla to Director General (TP), HQ, DGBR, New Delhi, which contains details regarding damages, caused due to flash floods. Therefore, the contention that there was no question of any amount having been spent on restoration works is incorrect. The petitioner has proposed actual expenditure of Rs.17.67 crores against the estimate of Rs.18.84 crores. Claim against the damages has been lodged with the insurer and now the case in under arbitration. Till now only a sum of Rs. 1.57 crores has been received from the insurance company, which shall be adjusted against the cost of project. There is no question on the part of the petitioner to have double benefit claiming amount both from the Board and the insurance company.

3.10.3 Rejoinder

GoHP has reiterated its earlier contention. It has been further stated that a perusal of letter dated 21.05.2001 reveals that the petitioner has not played any role in the restoration of works damaged due to flash floods making the claim of Rs.18.84 crores unwarranted and untenable.  The petitioner has received a sum of Rs. 5 crores as insurance claim against the stated sum of Rs. 1.57 crores.

3.10.4 Commission’s View

The Commission takes note of the fact that the Board had approved an amount of Rs.12 crores against the aforesaid force majeure of 2000 in the negotiated cost of Rs.1550 crores agreed between the parties, which were further recommended to GoHP for acceptance. GoHP accepted the recommendations of the Board and approved the completion cost of the project to be frozen at Rs.1550 crore, which was finally sent to the CEA for approval by the Principal Secretary (Power) to GoHP vide letter dated 24.12.2002. The objection of GoHP that the claim of the petitioner on account of flash flood 2000 is unwarranted and untenable and is therefore, not in conformity with the factual position on record as Rs 12 crores were included on this account in the negotiated project cost of Rs.1550 crores. As regards the question on the part of the petitioner to have double benefit claiming the amount both from the Board and the insurance company, the Commission directs the petitioner to expedite settlement of the arbitration proceedings at the earliest possible, so that the amount can be adjusted in the subsequent tariff petition of the petitioner. The applicant is accordingly directed to apprise of the status of the arbitration proceedings in the subsequent tariff petition. 

3.11 Impact of Flash Flood in 2005

3.11.1 The Board has stated that the submission of the petitioner that flash floods in June/July 2005 in River Sutluj/Baspa caused damages to the project be considered as force majeure is not correct. Reportedly, the Chief Engineer (Projects) of the Board visited the site to assess the effects of the floods and after detailed discussions with the representative of the petitioner submitted that flash flood can not be considered a force majeure event, as the flash flood to the extent of 353 cumecs which passed on the day, was not abnormal and could have easily and safely been negotiated by Baspa barrage which is having four bays to pass the design flood of 1150 cumecs. The petitioner is, therefore, not entitled to any claim on this score. Moreover, the petitioner has also submitted that they have lodged an insurance claim to this effect. 

3.11.2 The Center for Water Policy (CWP) has submitted that there is no credible and verifiable evidence from the petitioner to show that the damages proposed due to flash floods on July 5, 2005 were not avoidable and what the petitioner Company did to reduce the impact of such damages and as such the Company’s claim of Rs.40 crores in the capital cost for the work done to repair the damages is unwarranted. 

3.11.3 Petitioner’s reply

The petitioner has notified the force majeure damages to the Board and the same is required to be dealt with as per terms of the PPA. The additional cost in respect of the said force majeure event is required to be factored in for computation of tariff.

The petitioner has proposed Rs. 40 crores for restoration work of the barrage caused due to floods. It is wrong to suggest that there is no credible and verifiable evidence to show that the damages claimed for restoration works were not avoidable or to show that the flash floods were the cause for the damages. The claims are in line with the terms of the PPA and are to be taken into account while determining the tariff. 

3.11.4 Commission’s View

The PPA clearly spells out the framework for admissibility of an event as a force majeure event and the parties concerned have failed to settle the force majeure claim as per clause 17.7 of the PPA. The Commission would consider cost implications, if any, of the event as and when the claim is settled by the parties in accordance with the provisions of the PPA. 

3.12 TEC cost to be the ceiling cost 
3.12.1 GoHP has stated that petitioner’s claim of Rs.12.99 crores as equity raising charges, Rs.10.81 crores as change in law expenditure and a sum of Rs.275.88 crores on account of time over run due to Force Majeure events is unwarranted, unjustified and untenable. The claim of the petitioner over and above the TEC cost of Rs. 949.23 crores at 1993 price level be dismissed being not maintainable.

3.12.2
The Board has also stated that the applicant has approached the Commission without the final concurrence from CEA and the approved cost of Rs. 949.23 crores at December 1993 price level should be taken as the basis for determination of tariff for sale of electricity by the applicant to the Board. The applicant has no right to claim any amount in excess of the TEC approved cost of Rs. 949.23 crores as the escalated cost of the project is primarily due to mismanagement of the applicant. The determination of the cost of the project for the purposes of tariff is to be in consonance with the Act and the HPERC (Terms and Conditions of Tariff) Regulations, 2004. 

3.12.3 Petitioner’s reply

The petitioner has refuted the contentions regarding capping of the cost at Rs.949.23 crores raised by GoHP, citing the extracts from the HPSEB letter No.HPSEB/CE/(PSP)/ Baspa-II/2004-1867-69 dated 23.12.2004 and GoHP letter No.MPP-F (2)-4/99-VI dated 24.3.2005 addressed to the Secretary, CEA, New Delhi to the effect that GoHP as well as the Board in the year 2002, after protracted negotiations, against the then estimated cost of Rs.1622 crores have accepted a negotiated cost of Rs.1550 crores and recommended the same for the approval of CEA. GoHP, in its letter dated 24.03.2005, also stated that as per audited accounts of the petitioner, the expenditure on the project (including escalation and IDC & other financing charges) is Rs.1667.34 crores, and again recommended to the CEA for accepting negotiated financial package of Baspa II, with the frozen cost of Rs.1550 crores. Reference has also been made to the minutes of the meeting held under the chairmanship of the Addl. Chief Secretary- cum Secretary (Power) and Chairman, HPSEB on 26.12.2000 with JHPL officers wherein it is recorded that due to devastating floods in River Satluj during July/August 2000, the scheduled date of the completion of the project has been disturbed as vital roads/ bridges/ communication network has been disrupted and the representatives of Border Road Organization informed that proper restoration of the road between Wangtoo and Karcham and constructing regular bridge at Karcham will be completed by 25.01.2001. Considering all the facts in view, it was decided that the commissioning date of the project will be June, 2003. It has been further stated that the equity raising charges comprising of Rs 8.14 crores on subscription amount of Rs. 175 crores by JAL and Rs. 4.05 crores on direct subscription of Rs. 135 crores by ICICI Bank are quite reasonable as compared to the normal equity raising charges of 8 to 9 % of the issue size. Further the petitioner has proposed additional sales tax of Rs 5.84 crores instead of Rs 10.81 crores which was essentially on account of change in law and the claim of Rs. 275.88 crores towards IDC had been on account of force majeure events of flash floods on 31st July, 2000. The said IDC was included in the financial package of Rs. 1550 crores and approved by GoHP and forwarded to the CEA for its approval vide letter dated 24.12.2002.

The additional submission made by the Board is denied. The non- availability of the final concurrence from CEA does not in any way prohibit the Commission from exercising its statutory powers/jurisdiction for determination of tariff. The applicant strongly refutes the use of the word “ mismanagement” by the Board and it is entitled to claim the actual expenditure incurred in the implementation of the project.

3.12.4 GoHP’s rejoinder 

The contentions raised by GOHP earlier in this regard are reiterated. The sum of Rs. 275.88 crores claimed on account of time over-run due to force majeure event is unwarranted and unjustified. Vide letter dated 03.06.2005 of the CEA, it is specifically provided that if the data supplied by the concern is not on the prescribed format, the TEC approved cost of Rs 949.23 crores at December 1993 price level is to be taken as the basis for settlement of the matter. In view of CEA letter dated 03.06.2005, any correspondence prior to the said date is of no avail to the petitioner unit.

3.12.5 Commission’s View

Article 8.4.1 of the PPA clearly stipulates that for the determination of capital cost of the project, the escalation, IDC, financing charges, change in cost on account of changes in law, force majeure events upto the COD are to be taken into account. The PPA being the basic framework for determination of capital cost of the project and the tariff thereof, such costs are being allowed accordingly.

3.13 Policy Directions under section 108 of the Act

3.13.1
GoHP has contended that the petitioner’s claim on account of flash flood in 2000 (Rs. 18.84 crore), equity raising charges (Rs.12.99 crore), additional sales tax (Rs.10.81 crore) and time over run due to force majeure (Rs.275.88 crore) is unwarranted, unjustified and untenable. Moreover, the CEA vide its letter dated 3.6.2005 has stated that if the petitioner Company does not furnish the data on the prescribed formats then the TEC approved cost of Rs.949.23 crores at December, 1993 price level is to be taken as the basis for the settlement of the matter.  There is nothing on record placed on behalf of the petitioner to get out of the assessed amount of Rs. 949.23 crores by the CEA. The State Government, therefore, invoking the provisions of section 108 of the Act, gave policy directions to the Commission to examine the details of the Firm Financial Package of the project. Further, in the larger public interest involved, the petitioner’s claim over and above Rs.949.23 crores be dismissed being not maintainable and without any evidence or rational basis.

3.13.2   Petitioner’s reply

The facts, figures and circumstances stated by GoHP are already on record of the Commission and do not contain any policy guidelines under section 108 and does not have any force as envisaged under the Act. GoHP has neither filed the “Policy” issued under section 108 of the Act on 4th September, 2006 nor furnished evidence to support that the policy has been validly issued. GoHP is on one side directing the Commission to determine the Firm Financial Package of Baspa II HEP and on the other hand is seeking to interfere in the Commission’s exercise of its statutory tariff determining powers by directing it to dismiss the claims of the petitioner over and above Rs.949.23 crores ignoring the fact that the Commission is under a duty to ensure that generation is conducted on commercial principles.

3.13.3 Rejoinder

The projections made for the consideration of the Commission are in consonance with and authorized by the Act and have been made in view of the larger public interest involved, whereupon the decision of the State Government is final. It is wrong and specifically denied that any policy directions are either required to be framed or furnished as claimed by the petitioner or that the State is seeking to interfere in the Commission’s exercise of its powers. 

3.13.4 Commission’s View

Section 108 of the Act provides that in discharge of its functions, the State Commission is to be guided by such directions of policy involving public interest as the State Government may give to it in writing. If any question arises as to whether any such directions relate to a matter of policy involving public interest, the decision of the State Government thereon shall be final. Thus bounden duty has been cast upon the Commission to be guided by the directions given by the State Government under section 108 of the Act. 

The special provision relating to tariff confers exclusive jurisdiction to the State Commission to determine tariff under section 62, based on the principles enunciated in Section 61, of the Act. Had the legislature intended to allow the State Government any say on tariff matters, the same would have been captured in the parameters/guidelines set out in Section 61(a) to (i) of the Act. The mandate given to the State Government under Section 108 of the Act is limited and operates in areas that are not covered by the special provisions of sections 61 and 62 of the Act.  In these circumstances, the State Government cannot be held to have any say on matters relating to tariff.

3.14 Maintainability of the petition 

3.14.1 
The Board has contended that in the absence of the CEA approval of the project cost, the present application is not maintainable. The petitioner has concealed from the Commission the requirements notified by the CEA and the delay or non-approval by the CEA of the project cost is not due to reasons attributable either to the CEA or to the Board or to GoHP, but for failure on the part of the petitioner to furnish necessary   data/information to the CEA.

3.14.2
The Himachal Pradesh Association of Senior Citizen’s Forums has stated that approval of financial package must be obtained first from the CEA, which is only the authority to examine and approve the financial package before the Commission takes any further action on the prudency check of the cost.

3.14.3 Petitioner’s reply

It is denied that the application in absence of approval of project cost by the CEA is not maintainable. It is also denied that the petitioner has concealed any information from the Commission or that delay or non-approval by the CEA of the project cost is on account of failure on the part of the petitioner to give necessary data and information. Moreover, the role of the CEA is confined to giving its concurrence for a scheme to set up a hydro- generating plant and   the authority for determination of tariff is vested with the Commission. The mere fact that the CEA has not given its concurrence does not render the petition “as not maintainable” before the Commission.  

The petitioner submitted the financial package to the Board and the CEA for approval on 18.01.1999. In view of the abnormal delay in the approval of financial package by the CEA, the Commission directed the petitioner to submit the tariff application. The authority to determine the tariff vests with the Commission independent of the CEA’s concurrence to the financial package under the Act. Therefore, the Commission is fully empowered to determine the tariff of the project. 

3.14.4 Commission’s view 

Under section 62 of the Electricity Act, 2003, the State Commission is to determine the tariff for supply of electricity by the generating company to the distribution licensees. Relying upon the verdict dated 3rd October, 2002 of the Hon’ble Supreme Court in the case WBERC V/s CESC Ltd., the Commission in its interim Order dated 5.11.2005 has concluded that whether there is approval or no approval of the capital cost by the CEA, the Commission has to look into the capital cost of the project and the Commission can not shy away from its mandatory function of determining the tariff under law, knowing fully well that the Commission had to exercise due diligence by keeping in mind the efficiency of the Company and the protection of consumer interest, as per the Apex Court judgment anyway, even after the CEA’s approval. Further the CEA in its letter dated 07.06.2000 addressed to the petitioner Company has stated in unequivocal terms that the Hon’ble High Court of Delhi in Writ Petition No. 18834.35 of 2005, GVK Industries Ltd. V/s Central Electricity Authority & others has decided that the Electricity Act, 2003 has mandated for the State Electricity Authority (SEA) to determine the tariff including the capital cost of the completed power projects and any exercise by the CEA to compute the completed cost, therefore, would be inconsistent with the said Act. In the light of this there is no merit in the objection raised in relation to the maintainability of the tariff petition in the absence of the CEA approval.

3.15 Tariff Format 

3.15.1
The Coordination Committee Navrachana has contended that tariff petition dated 21.11.2005 filed in the Company petition format neither discloses any cause of action nor the respondents and also what relief is being sought and from whom. 

3.15.2 Petitioner’s reply

It is denied that the application was filed in a format, which is not appropriate, and that the petition discloses no cause of action or is silent on the relief sought from the Commission. The tariff petition has been filed under section 64 of the Act read with HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004 and HPERC (Revenue and Tariff Filing) Regulations, 2005.

3.15.3 Rejoinder
The petitioner is taking a self contradictory stand in not stating clearly whether the tariff application has been filed under section 64 of the Electricity Act read with the HPERC (Terms and Conditions of Determination of Tariff) Regulations, 2004 and the HPERC (Revenue and Tariff Filing) Regulations, 2005 or under the directions as received from the Commission. The directions of the Commission to the petitioner to file the tariff petition are in contravention of the Act. 

3.15.4 Commission’s View

The tariff petition has been filed, in pursuance of the Commission interim Order dated 05.11.2005 in suo moto case no. 25 of 2003, under section 64 of the Act read with the HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004 and the HPERC (Guidelines and Formats for Tariff Filing) Regulations, 2005. The circumstances under which the directions were issued have been clearly stated in the said Order dated 05.11.2005.

3.16 Different Tariff Formats

3.16.1
The Co-ordination Committee Navrachana has pointed out that subsequent tariff petition dated 16.12.2005 has presented change of memo of parties and additional information on record. The two petitions carry different information and annexures. Therefore, there are two petitions pending before the Commission. Hence, both the petitions are liable to be dismissed and are required to be filed a fresh in the proper formats and the manner provided under the Act and the Rules framed thereunder.

3.16.2
Petitioner’s reply

The application for determination of tariff for sale of energy generated by Baspa II to the Board has been filed in compliance with the Order of the Commission dated 05.11.2005. A copy of the tariff application was served on the Board, the buyer of the energy. Subsequently in compliance of Order of the Commission dated 08.12.2005, another application dated 16.12.2005 was filed providing additional information and amended memo of parties i.e. impleading the Board and GoHP as respondents.

3.16.3 Rejoinder

The directions issued by the Commission to the petitioner to file a tariff application contravene the Act. Filing of two consecutive petitions on 21.11.2005 and 16.12.2005 respectively is not approved by the Act. The proper petition should have been filed after withdrawing the defective petition. Change of the memo of parties in the petition dated 16.12.2005 duly supported by an affidavit of the Director of the petitioner company is not allowed under the Act.

3.16.4 Commission’s View

The Commission does not view the application filed by the petitioner on 16.12.2005 to be a second petition. In fact the application dated 16.12.2005 was filed under direction of the Commission for making good the deficiencies in the initial petition pointed out by the Commission vide its letter dated 08.12.2005, permissible under the provisions of the Conduct of Business Regulations of the Commission.   Further GoHP and the Board were impleaded as respondents on the said direction of the Commission. 

3.17 Delay in filing objections

3.17.1
The Coordination Committee Navrachana has stated that the Act envisages and encourages the participation of consumers and others likely to be affected by any tariff. Despite the fact that the Public Notice was published in newspapers and orders dated February 8, 2006 of the Commission, they could only obtain the complete copy of the tariff petition on March 2, 2006 after the intervention of the Commission. The delay in filing objections is attributable to the petitioner.   

3.17.2
The Centre for Water Policy (CWP) has stated that the Commission should give further notice and time for people to respond to the application for the petitioner was unable to put up the complete petition on the website as well as to supply a copy of the full petition with all the annexures to their Counsel who visited JHPL office on 04.02.2006. The objections have been submitted by them looking at the limited material available in the public notice from the JHPL in the newspaper and on JHPL website.  
3.17.3 Petitoner’s reply

The Counsel of the objector had approached the petitioner’s office in Shimla on 21.02.2006 to procure a copy and was requested to deposit a sum of Rs. 1000/- by way of demand draft. However, the Counsel of the objector elected to approach the Commission vide letter dated 01.03.2006 for obtaining a copy of tariff petition, which was supplied to him in the HPERC office on 02.03.2006. Thus it is incorrect to allege that the petitioner refused to furnish or delayed in furnishing the copies of the petition to the objector.

 
The CWP has no locus standi to file objections by way of affidavit or be heard in this tariff application. CWP does not represent any stakeholder in the electricity sector or consumers in the State of Himachal Pradesh, and neither does it qualify as an interested party for the purpose of present petition. The claim of CWP that the submission is made in general public interest is not tenable. Further the petitioner has uploaded the full text of the petition on its website as directed by the Commission and CWP’s objection that the information available on the website is insufficient is incorrect. It is denied that the CWP representative was refused any information at the petitioner’s office in Shimla.   

3.17.4 Rejoinder

The Co-ordination Committee Navrachana has contended the petitioner’s reply on the issue by stating that on approaching the JHPL’s office on 21.02.2006, the Counsel for Coordination Committee Navrachana was told that a copy of the tariff application alongwith the annexures could not be made available before 24.02.2006 notwithstanding immediate payment of Rs. 1000/- adjudged as the fee for the documents. Their counsel submitted application in the office of JHPL a number of times, but the relevant documents were not made available to him and it was only on the intervention of the Commission that a copy of the tariff petition and the annexures was made available to their counsel.


The CWP has stated that it is an informal group of people (including from Himachal Pradesh) working on water policy issues, which includes hydropower related issues. Further in the event of open access, Baspa II cannot be considered to be affecting Himachal Pradesh only. In relation to the availability of the copy of the tariff petition it has been pointed out that JHPL refused to supply copies of the annexures by giving one reason or another and it was only upon intervention of the Commission that a full set of annexures was made available on 02.03.2006.

3.17.5 Commission’s View

The Commission takes strong note of the inadequate arrangements made by the petitioner for supply of the copies of tariff petition and cautions that such omissions be avoided in future. The Commission also disagrees with the view of the petitioner that the CWP has no locus standi to file objections in the matter. The Commission, on the contrary, would always encourage diversity of comments/ opinions during public proceedings on the matters under its consideration, in order to take appropriate and holistic views on the issues involved.  Further since the due date for filing objections was extended upto 23.03.2006, the objectors had sufficient time to file their objections/suggestions.    

3.18 Additional Comments on the Project Cost

3.18.1
The Coordination Committee Navrachana has made the following additional comments on the project cost: -

(i)
The claim for higher tariff is not maintainable, since the National Electricity Plan and Tariff Policy envisages rural electrification. The petitioner could do with lower costs since according to 2001 Census 44% of the household do not have electricity.

(ii) 
Higher tariff affects the interests of the consumers of the State as the project cost has escalated by 81% during the execution of the project.

(iii)
The petitioner has not observed any environmental considerations for there is no package for resettlement and rehabilitation of the displaced persons due to execution of the project.

(iv)
Increased tariff will render the project unviable since the project has already gone beyond the frozen ceiling of Rs. 1550 crores.

(v)
The tariff petition ignores competition and is against the consumer interests.

(vi)
The grant of higher tariff will not serve the interest of the national economy.

(vii)
The grant of higher tariff to the petitioner shall lead to the generation of power from the project not being consumed by the consumers or the industry.

3.18.2 Petitioner’s reply

The objections are not relevant to the tariff application filed by the petitioner. The project was established in pursuance of the IA dated 01.10.1992 with GoHP as per the policy guidelines of the GOI/ GoHP and the PPA executed with the Board with due approval of GoHP. The entire power generated by the project is being purchased by the Board under the said PPA and the tariff for the energy is also to be determined in accordance with the provisions of PPA. Further, as Baspa II is a run-of-river project, there is no resettlement and rehabilitation work involved in its execution. The Catchment Area Treatment is being done by GoHP and the petitioner is required to provide agreed funds on annual basis, which are being made available to the State Government.

3.18.3 Rejoinder

The petitioner in its reply did not clarify the position in regard to rural electrification, negation of competition, market determined tariffs, 81% escalation in the project cost etc. This clearly means that the petitioner is seeking a tariff order in a situation prior to the enactment of the Act without being held responsible under the Act and therefore the present petition under section 64 of the Act is not maintainable.

3.18.4 Commission’s View

The PPA forms the basic framework for determination of capital cost of the project. The PPA was executed by the applicant and the Board prior to the setting up of the Commission and as such the Commission can not reopen the PPA unless any subsequent modifications are made in its terms and conditions. However, the Commission has attempted to balance the interest of all stakeholders while disposing of the instant tariff application. The Commission is alive to the additional burden imposed by a higher tariff from the project to the consumers. The Commission right from its various Orders in suo moto case no. 25 of 2003 had been exhorting the Board and the applicant to make all efforts to reduce the interest burden of the project through appropriate restructuring of the project debt and aligning it with the prevailing interest rates. The Commission also exercised due prudence in approving the capital cost to ensure its consistency with the provisions of the PPA. So far as the package of resettlement and rehabilitation works is concerned, no such work is involved since the project is a run-of-the-river project. However, the provision for Environment & Ecology exist in the TEC cost of the project accorded by the CEA and funds are being made available by the petitioner to the State Government for implementation of the Catchment Area Treatment plan. 

3.19 Jurisdiction of the Commission to determine Tariff

3.19.1
The Coordination Committee Navrachana has stated that the Commission has no power to decide the tariff petition in cases where the PPA has been signed before the commencement of the Act. The demand for higher tariff may be reviewed by the CEA. It has also been stated that the matter may be sent for adjudication through arbitration as per terms of the PPA.

3.19.2 Petitioner’s reply

The Commission alone has the power to determine the tariff for the project. The tariff shall be determined by the Commission in terms of the provisions of the PPA.

3.19.3 Rejoinder

The Commission does not have jurisdiction to decide the matters in PPA. The petitioner has to choose whether the present tariff petition has been filed under the Act, or in accordance with the PPA executed in 1997, which contained procedure for purchase of electricity by the HPSEB, determination of tariff and resolution of the disputes between the parties.

3.19.4 Commission’s View 

As stated in para 3.14.4 above, the Commission is the sole authority for determination of tariff for the project in terms of the provisions of section 62 of the Act. The Commission is also alive of the fact that the PPA of the project was signed prior to the setting up of the Commission and also the commencement of the Act. The Commission has carefully evaluated these aspects in its earlier Order dated September 6, 2003, wherein it has been observed as under: -

 “ The Commission is convinced that the capital cost of the project forms the basis for determining the tariff in accordance with the terms and conditions already settled in the PPA.  The capital cost of the project being subject to the check of prudency and due diligence on the part of the Commission it can safely be surmised that the tariff has not been determined ”.
3.20 Higher Tariff of the Project

3.20.1
The Coordination Committee Navrachana has contended that demand for higher tariff through tariff petition does not appear to be either transparent or supported by reason. 

3.20.2 Petitioner’s reply

The project has been established with financial assistance of all India Financial Institutions/ Public Sector Banks and NHPC acted as Engineers on behalf of the lenders for the project. It is wrong to suggest that the tariff petition does not appear to be transparent or supported by reason.

3.20.3 Rejoinder

The contents of the reply to the objections are wrong, false and misleading. Further the petitioner was under obligation to complete the project in 50 months from the date of signing of the IA with GoHP. Even if the date of signing of PPA i.e. July 4, 1997 is taken to be the financial closure, the project should have been commissioned within 50 months i.e. October, 2001. This fact proves that the petition is not based on transparent facts or supported by reasons and is liable to be dismissed.    

3.20.4 Commission’s View

Article 17 of the PPA deals with delay in commissioning of the project on account of force majeure events. The project suffered a delay in commissioning of 15 months on account of flash floods in July, 2000 and the scheduled COD was accordingly extended by the Board upto June, 2003.  However, the Commission has exercised due prudence in approving the completed capital cost of the project to ensure its consistency with the provisions in the PPA.

3.21 Catchment Area Treatment Plan

3.21.1
The Coordination Committee Navrachana has highlighted that the Catchment Area Treatment to ensure minimum soil erosion has not been carried out. According to the Red Herring Prospectus issued by the Company a provision of Rs. 181 million was made in the accounts of FY 2004 for the implementation of environment management plan and the CAT plan over a period of next six years. This clearly shows that basic environment protection measures, which are necessary to be completed before commissioning of the project, are yet to be done.

3.21.2
The Center for Water Policy has also raised a similar objection.

3.21.3
Petitioner’s reply

The CAT plan is being executed by the State Government. The petitioner is required to provide the agreed funds on annual basis, which the petitioner has been making regularly as per its agreement with GoHP.

3.21.4 Rejoinder

The Coordination Committee Navrachana has contended that notwithstanding the fact that more than Rs. 20 crores were allocated for CAT plan of Baspa II, even 1/3rd of the allocated was not spent until completion of the project. Plausible factors were selection of dense forest area for CAT plan and unavailability of land for compensatory reforestation in Kinnaur district. In view of this, tariff petition may be dismissed with costs in the interest of justice and equity.  

The Center for Water Policy has denied the contents of the reply of the petitioner and have stated that it is clear from the JHPL response that the CAT work is still incomplete and the petitioner should be solely held responsible for incompletion of CAT plan and project should not be allowed to run until the CAT work is satisfactorily completed. Further they have expressed the anxiety for expeditious completion of the CAT in interest of the project as well as public of the project area at large. 

3.21.5 Commission’s View

The Commission takes serious note of the concern raised by the stakeholders regarding delay in the completion of the CAT work in the project area. The Commission has also taken note of the fact that the CAT work is being executed by the State Government and the petitioner is required to provide the agreed funds on annual basis. It would be apt to state that petitioner despite requests made by the State Government has not made available the funds sought from them.   The petitioner is directed to provide the balance amount of the CAT plan for expeditious completion of the work by the State Government in the interest of the project and public at large and make the balance payments due to the State Government for CAT expenditure at the earliest possible. 

3.22 Financial burden imposed by Baspa II

3.22.1
The Centre for Water Policy has referred to the HPERC Tariff Order 2004-05 and made the following objections: 

(i)
Baspa II is putting the highest burden on the Board, since as per Tariff Order for the year 2004-05, the Board had proposed to purchase power of 1006 MU from Baspa II at the rate of Rs. 2.60 per unit, which is much above the average power purchase rate at Rs.1.82 per unit. This would mean the total cost of Rs.261.56 crores for the purchased power, which is the highest among all the power purchases by the Board.

(ii)
Power purchase from Baspa II at 260 P/ unit is high as compared to 250 paise/unit approved for projects upto 5 MW and 225 P/unit for Patikari HEP by the Commission. The Board is purchasing costly power from Baspa @ 260 P/unit while the average realization is of the order of 240 P/unit causing a loss of 20 P/unit.

(iii)
There has been a significant increase of 245 % in energy sold outside the State, which arose from 688 MU in FY 2002-03 to 1688 MU in FY 2003-04. Compared to this the sale within State has increased by only 151 MU. Since similar level of outside sale i.e. 1322 MU for 2004-05 @ 2.40 P/unit has been proposed, it is inferred that increase in energy purchases from Baspa (Rs.2.60 proposed for 2004-05) and Nathpa Jhakri (Rs.2.80 proposed for 2004-05) were proposed mainly to meet the outside sales where average realization is lower than the purchase rates from the above stations.

(iv)
HPERC allowed total purchase of 3199 MU of hydropower at total cost of Rs. 457.52 crores at average rate of Rs.1.43 per unit. Out of this over 64.4% i.e. Rs. 294.76 crores was to be paid for the purchase of 39% of power (1225 MU) from Baspa II at the rate of Rs. 2.41 per unit which is 68.5% higher than the average cost of purchase of hydropower by the Board.

(v)
JHPL in its tariff application proposes a rate of Rs. 3.14 per unit at the connection point, atleast 30.3% higher than what was allowed by HPERC to the Board in its previous orders. Accepting claims of Baspa II tariff as per JHPL application would put unjust and unjustified burden on the people of Himachal Pradesh and should not be accepted.

From above, it is clear that the cost of power from Baspa II is among the highest and burden of purchasing all the power from Baspa II is the heaviest on HP consumers.

3.22.2 Petitioner’s reply

The petitioner was not a party at any stage to the Orders of the Commission contained in Tariff Order for 2004-05 and hence unable to offer its comments on the statements made by CWP. In this regard, the petitioner submits to the Commission to take the following into account: - 

(i)
The project has been established in pursuance of the Implementation Agreement executed with GoHP on Ist October,1992 and PPA dated 4th June,1997 executed with the Board. The entire power from the project is to be purchased by the Board and the tariff for the same is to be determined by the Commission as per the PPA.

(ii)
Baspa II project was commissioned in June, 2003. Pending approval of the Financial Package by CEA, the Supplementary Agreement dated 28.2.2003 to PPA was executed with HPSEB for payment of energy purchased by the Board.

(iii)
The Commission (suo moto case No.25/2003) quashed the Supplementary Agreement and directed the Board to pay and continue to pay to the petitioner: -

(a) 
revenue realized from sale of Baspa power for sale outside the State;

(b)
revenue at average rates approved by the Commission for consumption within the State of Himachal Pradesh.

(iv)
In view of the inordinate delay in the approval of financial package by the CEA, the Commission directed filing of tariff application in the interest of the Board and the consumers of the Himachal Pradesh. Accordingly the tariff petition is under process before the Commission. 

(v)
Upon determination of tariff by the Commission, the Board shall pay for sale outside the State, the revenue realized by the Board from the sale of energy from Baspa II H.E. project and for consumption within the State, at average rate approved by the Commission for purchase of power by HPSEB within the State for each tariff year.

(vi)
The differential amount between the approved tariff by the Commission and the net amount paid as aforesaid by the Board shall be paid by the Board to the petitioner in subsequent years when the net realization is higher than the approved tariff for those years, in terms of the provisions of the PPA.

In view of above, there is neither any burden on the Board nor on the consumers of the State by the payment of tariff that may be determined by the Commission for Baspa II project in terms of the PPA.

3.22.3 Rejoinder
The details provided by CWP in the objections elucidated that indeed the burden even currently put by the purchase of power from Baspa II by the Board is the highest for Himachal Pradesh. The tariff rate even currently is the highest and that most of the power purchased by HPSEB from JHPL is being sold off outside the State and that for each unit of power that HPSEB buys from JHPL, it incurs significant losses. As per the HPSEB tariff petition before HPERC for 2006-07, it is proposed to buy 1051 MU of power from Baspa II and sell 1171 MU of power outside HP, meaning each unit is an additional loss for HP. Therefore, in each year HPSEB can afford not to buy any power from Baspa II and still export some power. In the rejoinder the CWP has also raised altogether the following new additional objections: -

(a)
The petitioner has not maintained minimum flow downstream of the Baspa II diversion as required under clause 2.2.127 & 2.2.128 of the PPA. 

(b)
The petitioner has not been able to substantiate its claims of increased costs of the project as required by the CEA, therefore only guideline left for determination of tariff is the PPA. 

(c)
As the petitioner is no longer complying with the provisions of the PPA, the scrapping of the same would be consistent with the objectives of the National Tariff Policy.

3.22.4 Commission’s View

The tariffs for new hydro power stations during the initial years is generally higher in comparison to those based on other fuels, owing to higher capital outlays involved in their construction at relatively difficult sites and inhospitable terrain. However, it is also a fact that hydro power is an inflation-free source of power and the effective rate of energy from these stations falls sharply over the years with reduction in debt burden. The yearly tariffs from the hydro stations should therefore be considered from a broader perspective keeping in view that the term of PPA is forty years. Further the Commission also has exercised due prudence in approving the capital cost to ensure its consistency with the provisions of the PPA. It may be pointed out that the petitioner at one point of time has proposed to the Board that it may be permitted to sell power generated from the Baspa II, to other State Electricity Boards outside the State offering in lieu, higher proportion of free power to the State Government.  However, after detailed examination, the proposal was rejected by GoHP.

3.23 Applicability of CERC regulation on Return on Equity 

3.23.1
The Centre for Water Policy has contended that as per the CERC regulations dated 28.03.2004, the norm of return on equity for hydro stations is 14%. Therefore, 16% ROE claimed by the petitioner should not be accepted. 

3.23.2 Petitoner’s reply

As per PPA signed with the Board, Return on Equity (RoE) is 16%. Further, CERC regulations, which came into force subsequent to signing of PPA, would not extend to the project.

3.23.3 Rejoinder

The CERC norms are applicable to any decision taken by any electricity regulatory Commission after the date of CERC notification and given project cannot be an exception. 

3.23.4 Commission’s View

The Commission has carefully evaluated its options for the framework to be applied for determination of capital cost and tariff of the project. The issue gains considerable importance in the instant case as the PPA between HPSEB and the petitioner was signed before the Commission came into existence and much before the CERC/ HPERC tariff regulations presently applicable came into being. The project was among the first few developed by IPPs committing investments into power generation in the country, and the first one in hydro, in an evolving regulatory framework. The investments committed and made by the developer into the project were based on the risk-return framework agreed by and between HPSEB and JHPL in the PPA. Notably, the terms and conditions mentioned in PPA are not analogous to that of the abovementioned regulations. The considerable investments so made cannot be undone by the petitioner at this stage due to a change in tariff determination framework based on the HPERC/ CERC regulations. As per the existing jurisprudence of the Contract law, the Commission’s Order cannot deviate from an Agreement between Buyer and Seller by giving effect to certain regulations which have come into being subsequent to the PPA. The Commission is, therefore, of the opinion that   overruling the PPA entered between the Board (Buyer) and the Petitioner (Seller) on a date prior to these regulations by giving a retrospective effect to them would be inconsistent with the basic tenets of the Law of Contract, precipitating issues around sanctity of contract, protection of investors’ interest and risks thereof.

3.24 Deemed Generation

3.24.1
The Centre for Water Policy has contended that as per the CERC regulations dated 28.03.04, deemed generation means the energy which a generating station was capable of generation but could not generate due to conditions of grid or power system, beyond the control of generating station resulting in spillage of water. However, the deemed generation claimed by the petitioner in 2004-05 is not consistent with above definition and therefore, it should not be allowed.  

3.24.2 Petitioner’s reply

The deemed generation claimed by the Company is as per the provisions of the PPA. The norms regarding deemed generation being referred by CWP are those set out in the CERC Regulations dated 28.03.2004, which came into force w.e.f. 01.04.2004. These regulations do not extend to the project.

3.24.3 Rejoinder

The deemed generation claimed by the petitioner should not be allowed for CERC norms should apply to all decisions of any Electricity Regulatory Commission subsequent to the date of notification, including the decision about determination of tariff from Baspa II project.

3.24.4 Commission’s View

The Commission’s views as stated in para 3.23.4 above are also applicable in respect of the objection on the deemed generation.  

3.25 Delay in project completion

3.25.1
The Centre for Water Policy has contended that there is no credible and verifiable evidence from the petitioner to show that the project was delayed by 15 months due to occurrence of flash flood in river Satluj disrupting communication and transportation links. Without such evidence the petitioner’s claim on this account cannot be accepted at face value and in any case it looks highly exaggerated. The delays could have been due to mismanagement on the part of the petitioner and that cannot be reason for burden on the people of the State. 

3.25.2 Petitoner’s reply

The petitioner has contended that it would be wrong to suggest that the claim on account of occurrence of flash floods was highly exaggerated and that the delay was on account of any mismanagement by the petitioner. The delay in commissioning of the project was on the account of flash flood verified by the officials of HPSEB, NHPC (Lender’s Engineers), and Lenders before extending additional financial assistance. 

3.25.3 Rejoinder

The petitioner has failed to provide, independent, verifiable and credible evidence to prove that the delay of 15 months in project commissioning and the claimed damages were due to flash floods (July 2000) and that the petitioner could not have done anything to avoid it. 

3.25.4 Commission’s View

Clause 17 of the PPA deals with events to be treated as a force majeure event in respect of the project and provides in details the obligations, consequences and settlement of claims arising out of such events. Moreover, the delay in completion due to flash flood of 2000 was considered at the level of the Board and the scheduled COD stood extended and refixed as June, 2003. Further, as per Article 8.4.1 of the PPA clearly stipulates that for the determination of capital cost of the project, the escalation, IDC, financing charges, change in cost on account of changes in law, force majeure events upto the COD are to be taken into account. The PPA being the basic framework for determination of capital cost of the project and the tariff thereof, such costs are being allowed accordingly.

3.26 Term of PPA and Board’s Obligations

3.26.1
The Centre for Water Policy has contended that under the current liberalized power sector situation, the Board should be under no obligation to purchase power from Baspa II. The petitioner should be free to sell power to the highest bidder under open access. 

3.26.2 Petitoner’s reply

The PPA is for initial term of 40 years and the entire power from the project is to be purchased by the Board. The submissions made by CWP are unfounded.

3.26.3 Rejoinder

The petitioner has not followed norms prescribed in PPA and, therefore, the PPA should be termed as void and the petitioner should be free to sell power from Baspa II in open market releasing HPSEB from any obligation to purchase power from Baspa II.

3.26.4 Commission’s View

The Board is under obligation to buy power from the petitioner under the PPA signed between the Board and the petitioner, unless the PPA is terminated pursuant to Article 14 of the PPA. The petitioner, in such case, shall be free to sell its power to any other party for the balance term of the Agreement. It may also be pointed out here that the petitioner at one point of time has proposed to the Board that it may be permitted to sell power generated from the Baspa II, to other State Electricity Boards outside the State, offering in lieu, higher proportion of free power to the State Government.  However, the proposal was rejected by GoHP.   

3.27 Requirement of additional documents to justify cost

3.27.1
The H.P. Association of Senior Citizen’s Forums has stated that the annual audited accounts of JIL/JHPL for each financial year since 1991, supply orders/bills of the main equipments, machinery and material used for the project and documents relating to insurance package are required to scrutinize the justified cost of the project.

3.27.2 Petitioner’s reply

All necessary information and documents required for determination of tariff have been furnished to the Commission.  

3.27.3 Commission’s View

The Commission has exercised due prudence in approving the capital cost to ensure its consistency with the provisions of the PPA. The relevant and necessary information needed in the process was sought both from the petitioner as well as the Board.

3.28 Objections by Jaya Hydro Power Pvt. Ltd.

3.28.1 (i)      Month-wise physical progress/ financial progress is not available.
(ii)
Details of staff employed at site and salary paid has not been declared and the expenditure shown on this account in the petition appears to be on the higher side.
(iii)
Name of equity holders and their year wise equity contribution has not been shown in the petition.

(iv)    Name of the Agency, which carried out technical audit, has not been given. 

(v)
It is not clear whether work was carried out as per specification or damages occurred due to poor work.

(vi)
It is not disclosed what was the information sought by CEA from JHPL and   what were the reasons for non- approval of financial package.
(vii)
Name of the contractors for civil works, nature of contracts and process of award of contract has not been provided.

(viii)
Details of escalation amount paid to various civil contractors, payment methods, reasons for delay, cost and time over run, etc. have not been provided.

(ix)
The petitioner has not submitted whether the works damaged due to floods of 2000 and 2005 were of required specifications or not.

(x)
Details of advance taxes and royalty etc. deducted from various contractors have not been provided.

(xi)
From the petition it appears that the contractors have been paid at very high rates giving the abnormal profits and the works have not been executed at the competitive rates, and what was the value of other bidders in respect of electro mechanical works.
(xii)
Failure to disclose conditions applicable for Force Majeure and mode of ascertaining whether damage/loss was due to Contractor’s fault or due to natural calamities.

(xiii)
Cost of establishment, preliminary works including developments, land, communications and major civil works i.e. Head Race Tunnel and Dam, appear to be on very high side. 

(xiv)
Deemed generation in case of contractor’s fault and Force Majeure   Conditions cannot be agreed to as it puts heavy burden on the consumers.

(xvi)
It is evident that delay in project completion is due to mismanagement on behalf of the petitioner and not due to flash floods, since the project was on the completion stage at that time.

(xvii)
ROE has been taken at 14% as per CERC norms, while the provisions like O&M charges are not as per CERC norms.
3.28.2
Petitoner’s reply      

Petitioner has not responded to above mentioned objections.

3.28.3
Commission’s View

The Commission appreciates the concern of the objector. The objections, which are relevant to the matter under consideration, have already been discussed in this Chapter and have not been dealt with separately here.

Chapter 4

Determination of Capital Cost 


4.1 Introduction

4.1.1 The Commission has notified the HPERC (Terms and Conditions for Determination of Tariff) Regulations, 2004, the HPERC (Guidelines and Formats for Tariff Filing) Regulations, 2005 and the HPERC (Conduct of Business) Regulations, 2005. 

4.1.2 Regulation 7(2) of the Himachal Pradesh Electricity Regulatory Commission (Terms and Conditions for Determination of Tariff) Regulations, 2004 is reproduced hereunder: -

“The Commission, while determining the tariff applicable to generating companies  and transmission licensees, shall be guided by the principles and methodologies  specified by the Central Electricity Regulatory Commission and the terms and conditions  of such tariff  notified by the said Commission:

Provided that the Commission for the purpose of determination of tariff may, for sufficient reasons and after taking into consideration factors such as the efficiency of the company putting up the project, interest of the consumers and other factors, decide to differ from the approved capital expenditure:

Provided further that the Commission may, for sufficient reasons and after exercising due diligence and applying prudency check, deviate from the terms and conditions of the generation and transmission tariff notified by the Central Commission.”
4.1.3 Regulation 33 of the Central Electricity Regulatory Commission (Terms and Conditions of Tariff) Regulations, 2004 in regard to the capital cost of the hydro generating stations reads as under: -

“Subject to prudence check by the Commission, the actual expenditure incurred on completion of the project shall form the basis for determination of final tariff. The final tariff shall be determined based on the admitted capital expenditure actually incurred up to the date of commercial operation of the generating station and shall include initial capital spares subject to a ceiling norm of 1.5% of the original project cost as on the cut off date.

Provided further that where the power purchase agreement entered into between the generating company and the beneficiaries provides a ceiling of actual expenditure, the capital expenditure shall not exceed such ceiling for determination of tariff.

In case of existing generating stations, the project cost admitted by the Commission prior to 1.4.2004 shall form the basis for determination of tariff.”
4.1.4 The Commission in its Order dated 06.09.2003 declared the Supplmentary Agreement void ab initio, non est, inoperative and in contravention of the provisions of the Electricity Regulatory Commissions Act, 1998. The Commission also took a view in the aforesaid Order that the capital cost of the project forms the basis for determining the tariff in accordance with the terms and conditions already settled in the PPA.
4.1.5 The PPA executed between the Board and JHPL on June 4, 1997 provides for basic cost of the project at Rs. 702.77 crores, which is to be treated as the sealed cost at 1993 price levels and subject to escalation in accordance with the PPA provisions. 

4.1.6 The Commission is, therefore, of the view that the capital cost to be admitted for the purpose of tariff determination has to be determined in accordance with the provisions of the PPA signed by the applicant with the Board on June 4, 1997.

4.2    
Determination of Capital Cost of the Project

4.2.1   
The provisions of clause 8.4.1 of the PPA pertaining to determination of the capital cost provides for the following: 

(i)
The basic capital cost of the project including civil works, electrical works, transmission and inventory spares.

(ii)
    The cost of each element of basic cost. 

(iii)
    The basic cost “shall be treated as sealed”.

(iv)
No additional cost on basic sealed cost shall be admissible on any account except on account of geological surprises and uncertainties, which shall be subject to satisfactory, proof by the Company and verification by the Board and shall be limited to maximum of Rupees 8.8 crores.

(v)
The escalation on the unspent amount of basic cost as per the approved financial package shall be 6% per annum compounded annually from January 1994. If in any year escalation based on weighted price index exceeds 8% per annum for any year, additional escalation for that year shall be allowed at a rate by which the escalation so determined for that year exceeds 8% per annum. 

(vi)
Interest during construction on outstanding loans and financing charges as per approved financial package.

(vii)
Escalation, interest during construction and financing charges of proportionate basic sealed cost of the unit(s).

(viii)
Any change in cost on account of any law, extension of scheduled COD due to force majeure events.

(ix)
The cost worked out on above lines shall be reduced by namely amount of reduction as per clause 11.3 (inability to meet requirements after COD) and any amount from sale of infirm energy.

(x)
The capital expenditure shall not include the margin money for working capital.

(xi)
Foreign exchange component shall not exceed 33% of the total capital cost on completion. However, if the foreign component is more than 33% as per approved financial package, Board’s liability to bear the foreign exchange rate variation shall be limited to 33% of the total capital cost as per provisions under clause 8.13. As far as possible no equity shall be subscribed in foreign currency. 

(xii)
The capital cost shall not include any payment by the Company for delays beyond the scheduled COD of the project or the extension thereof.   

4.3  Hard Cost of the Project and its escalation

4.3.1 Clause 8.4.1(a) of the PPA provides for the basic cost of the project at Rs. 702.77 crores at December, 1993 price level, with the break-up as under: -

	S. No.
	Description
	Amount 

(Rs. in crores)

	1.
	Civil Works
	272.85

	2.
	Electrical Works
	348.15

	3.
	Transmission
	81.77

	
	Total 
	702.77


4.3.2 The Commission has taken note of the variance between the individual heads of hard cost as per the TEC of Rs. 718.46 crores and the PPA hard cost of Rs. 702.77 crores.  Admittedly, reasons for reduction of cost on individual heads in the PPA hard cost are not available.

4.3.3 The Commission now needs to determine the escalated cost for the above based on the escalation framework provided in clause 8.4.1(b) and (c) of the PPA. The Commission takes note of the fact that a part of the hard cost for the project has been financed by JHPL in foreign currency by importing equipment from other countries, as mentioned in Chapter 2 of this Order. This component of the hard cost should not be subject to escalation based on Indian inflation indices and would instead be subject to foreign exchange variation. The Commission therefore needs to segregate the Indian rupee component of the hard cost from the foreign currency funded component at December 1993 price levels.

4.3.4 The petitioner has submitted in its petition the details of the machinery imported by it in 37.45 US million dollars. The Rs./USD exchange rate applicable in 1992-93 stood at Rs. 31.37 per USD. The rupee equivalent of the foreign currency component at 1993 price level works out to 117.48 crores. Accordingly, the rupee component of the hard cost at 1993 price level works out to Rs. 585.29 crores. The escalation on the unspent amount needs to be computed from January 1994 onwards as per the provisions of the PPA. 

4.3.5 The petitioner in its petition (along with supporting data/ additional information/ documents submitted by it during the processing of the petition) has submitted that it commenced expenditure on the project from June 1993 onwards and a total of Rs. 58.46 crores was spent during 1993-94. The expenditure incurred during the quarter beginning January 1994 onwards stood at Rs. 17.58 crores.

4.3.6 The Commission is now required to compute the unspent amount during each year upto COD, corresponding to the total expenditure of Rs. 585.29 crores determined in para 4.3.4 above. For this purpose, the Commission has considered the quarterly expenditure incurred by the petitioner in actual upto COD and subtracted from it the components of expenditure not envisaged at the time of signing of the PPA. 

4.3.7 The total rupee expenditure on hard cost provided by the petitioner in its petition is Rs. 953.75 crores. A quarterly and calendar year phasing of this expenditure has also been provided by the petitioner during the tariff proceeding. The components of the expenditure that have been claimed by the petitioner in the hard cost separately and need to be excluded from the above mentioned expenditure to arrive at the yearly amount spent for computation of escalation purposes, are as follows: -

	S. No.
	Description
	Amount (Rs. Cr.)

	1.
	Expenditure incurred for restoration works due to Force Majeure in July 2000
	17.67

	2.
	Expenditure due to change in law
	 5.84

	3.
	Administrative expenditure, being already a part of the hard cost
	23.09

	4.
	Catchment Area Treatment (CAT) plan expenditure, being already a part of the cost approved by the CEA in its TEC
	17.60

	5.
	Additional expenditure on Inter-connection facility
	45.11

	6.
	Expenditure incurred on extra items in transmission, over and above approved by the CEA in its TEC
	36.90

	7.
	Expenditure incurred on extra items in civil works, over and above approved by the CEA in its TEC
	 8.42

	
	Total
	154.63


4.3.8 The total amount spent by the petitioner largely in accordance with the PPA works out to Rs. 799.12 crores. The amount spent under each of these heads is available on quarterly basis and has been recast on yearly basis by the Commission for escalation purpose. 

4.3.9 The methodology for computation of escalation rates based on the Wholesale Price Index (WPI) and Consumer Price Index (CPI) has been provided in Schedule XI of the PPA. The escalation rate for calendar year 1994-95 stood at 8.42%, translating to 2.11% for the quarter January to March 1994 and 6.31% for the period April to December 1994. For all other years, the weighted average indices work out to less than 6% upto COD of the plant. The applicable escalation rate applicable for FY 1994-95 worked out to 9.92%. 

4.3.10 The total escalation for the period January 1993-94 to the quarter ending June 2004 works out to Rs. 208.38 crores, largely corresponding to the quarterly expenditure phasing of Rs. 799.12 crores worked out by the Commission based on the exclusions in para 4.3.8 above. The Commission therefore approves the quarterly phasing of the base expenditure aggregating to Rs. 799.12 crores as the escalated cost.  

4.3.11 However, the Commission now needs to apply its prudency to evaluate each of the expenditure item listed in para 4.3.7 above for admissibility purposes. Each of these expenditures has accordingly been evaluated in the following paragraphs:

4.4 Force Majeure July 2000

4.4.1 The total expenditure incurred on account of force majeure event of July 2000 is Rs 17.67 crores as per the additional clarification furnished by JHPL vide letter dated 31.05.2006. The applicant vide aforesaid letter has also submitted the details of the repairs/reinstatement works alongwith their respective costs. 

4.4.2 Provisions of clause 17.6 (g) of the PPA for estimation of additional cost for completion of project due to any force majeure event are as under:-


"the additional cost for completion of project due to any Force Majeure Event including inter-alia the additional or extra work required to be done, interest and escalation during the extended period of project completion shall be worked out after deducting receivables from the insurance proceeds. The net additional amount shall be added to the Project completion cost for all purposes including, but, not limited to the tariff calculation, subject to provisions of Section 17.7". 

Further for settlement of the force majeure claims, clause 17.7.3 of the PPA provides that: -


"During the total construction period of the project, any excess expenditure on Force Majeure as admitted and allowed by the Committee over and above Rs. Five crores, shall form part of the Capital Cost of the project for computation of the tariff and other purposes of this Agreement" 

4.4.3 The Commission observes that the Board had approved an amount of Rs. 12 crores for restoration work due to force majeure of 2000 in the negotiated cost of Rs. 1550 crores which was approved in principle by GoHP vide letter dated 04.12.2002 and subsequently recommended to the CEA for approval vide letter dated 24.12.2002.

4.4.4 The applicant has also submitted during the tariff proceedings the details of the insurance proceeds received till date vide letter dated 31.05.2006. The applicant has stated that against the total revised claim of Rs. 11.57 crores, the applicant has received Rs. 1.57 crores which related to the ferrules washed away in the flash flood. The applicant has also submitted that arbitration proceedings for the balance claim are still underway and a time-frame for its settlement cannot be ascertained at this juncture.

4.4.5   Accordingly, the balance amount on account of force majeure event due to flash flood in 2000 works out to be Rs. 11.10 crores. As stated in para 4.4.3 above, the Board/GoHP had approved an amount of Rs. 12 crores for restoration work due to force majeure of July, 2000 in the negotiated cost of Rs. 1550 crores recommended to the CEA for approval. The Commission has therefore allowed the amount of Rs 11.10 crores to be included in the project cost. However, the applicant is also directed that any amount received in future from the insurers after the conclusion of the arbitration proceedings, be duly reflected through adjustments in the tariff of the subsequent period from the date of such accrual. The applicant is also directed to apprise of the status of the arbitration proceedings in the subsequent tariff petition.                

4.5 Change in Law

4.5.1 In the break up of the negotiated project cost of Rs. 1550 crores enclosed with the objections filed by the Board vide letter dated 06.02.2006, an expenditure of Rs. 10.81 crores on account of additional tax liability due to change in law has been provided. The applicant had also included an amount Rs. 10.81 crores on this account in the tariff petition. 

4.5.2 Subsequent to the Commission’s query during the technical validation session on 17.05.2006, the applicant submitted that this liability of Rs. 10.81 Crores was on account of the withdrawal of sales tax exemption facility granted by the State Government earlier to the generation companies under section 6 sub-section (3) clause (a), sub clause (iii) of Himachal Pradesh General Sales Tax Act 1968 which was subsequently withdrawn vide "The Himachal Pradesh General Sales Tax (Second Amendment) Act, 2000” which came into force w.e.f  21st September 2000.  Thereafter the applicant has, vide letter dated May 31, 2006 submitted the challans for payment of Rs. 5.84 crores. 

4.5.3 In consideration of the above, the Commission approves the amount of Rs. 5.84 crores as additional tax liability on account of change in law under clause 20.21 of the PPA. 

4.6  Administrative Expenses

4.6.1 In the expenditure statement furnished by the petitioner vide letter dated 31.05.2006, an amount aggregating to Rs. 23.09 crores has been shown on account of the administrative expenses. The Commission takes note of the fact that administrative expenditure was not mentioned as a separate expense in Form 5B of the tariff petition. Normally, the administrative expenses incurred for the project are included as a part of the development expenses, and accounted for in the hard costs of the project. 

4.6.2 Responding to the query of the Commission, the applicant vide letter dated 20.06.2006 has furnished details of the administrative costs of Rs. 23.09 crores alongwith the explanation that the said expenditure has been indicated under sub head of Financing Cost/Charges, in the desired formats forwarded by the Commission vide letter dated 21.04.2006 as there was no separate head for the administrative expenses in the said formats. 

4.6.3 The Commission notes that the applicant, understandably, would have incurred a higher administrative expenditure during the project execution than that provided for in the basic cost of the PPA, as a result of delay in commissioning of the project by fifteen months due to force majeure event in July 2000.

4.6.4 The Commission has accordingly approved the administrative expenditure incurred by the applicant after the said force majeure event upto COD of the project. As per the quarterly details submitted by the applicant, this works out to Rs. 9.44 crores.  

4.7  Catchment Area Treatment (CAT) Plan Expenditure

4.7.1 In response to the query raised by the Commission vide letter dated 17.05.2006, the applicant vide letter dated 20.06.2006 has stated that the CEA has not specifically indicated the cost towards CAT plan, while according TEC for the project. 

4.7.2 The Ministry of Environment & Forest (MOEF), Government of India, vide letter dated 8th/10th November, 1993 accorded its approval for diversion of forest land for Baspa II project, interalia subject to the implementation of the CAT plan, prepared in August, 1992, to be implemented at the then cost of Rs. 20.10 crores. The said cost has since been revised by GoHP vide letter No. FFE-B-F-64/2005 dated 20th May, 2006 to Rs. 27.92 crores. 

4.7.3 The Commission has taken note of the fact that the project cost details submitted in Form 5B of tariff petition do not specifically mention the CAT plan expenditure. However, the CAT plan expenditure should form a part of the Environment & Ecology head mentioned in Form 5B.      

4.7.4 The Ministry of Environment and Forest (MOEF), Government of India vide letter dated November 8/10, 1993 while according approval for diversion of the forest land for the CAT plan for Baspa II, interalia, had stated that the CAT plan prepared in August 1992 for Rs. 20.10 crores is to be implemented at the prject cost. Accordingly, the provision of Rs. 20.10 crores under the head was included in the project cost. 

4.7.5 While according the TEC approval, CEA revised the amount to Rs. 23.57 crores at December, 1993 price level. Further, GoHP while conveying the administrative approval of the State Government to the CAT plan vide letter dated May 20, 2006 has indicated the amount of the plan at Rs. 27.92 crores. 

4.7.6 The Commission therefore takes a view that there is already a sufficient provision for CAT expenditure approved by CEA in the TEC cost of Rs. 949.23 crores under the Environment and Ecology head, and no further allowance in this regard is admissible. 

4.7.7 The Commission further takes note of the objections raised regarding non-payment of the full amount due under CAT by the applicant to GoHP for carrying out the CAT plan till date, despite commissioning of the plant in June 2003, although it was required to be completed before commissioning of the project. The Commission therefore directs the applicant to pay the balance amount of the CAT plan for expeditious completion of the work by the State Government in the interest of the project and public at large at the earliest possible. 

4.8  Inter Connection Facility (ICF) expenditure

4.8.1 The CEA vide letter dated July 21, 2003 addressed to the Additional Chief Secretary to GoHP has stated that the estimated cost of ICF at Jhakri Potheadyard included in the estimates of the Baspa II project as cleared by the CEA was Rs. 17.76 crores at December, 1993 price level excluding IDC, whereas the cost of ICF to be paid by JHPL to SJVNL is rupees 62.87 crores (as on 10.05.2003) including IDC. Accordingly the actual cost of ICF may be considered for computation of tariff. 

4.8.2 The petitioner has submitted to the Commission to allow the additional cost of ICF of Rs. 45.11 crores in the project cost and that this additionality was also not factored in the final negotiated project cost of Rs. 1550 crores with GOHP/ HPSEB. 

4.8.3 The applicant has further submitted that SJVNL has retained a Bank Guarantee amounting to Rs. 7 crores on behalf of the promoter of the applicant (JAL) for any further capital expenditure in respect of ICF, which may also be factored in the project cost. 

4.8.4 The Commission notes that the liability arising out of the ICF cost at Rs. 62.87 crores has been paid to a Government entity. 

4.8.5 The Commission also notes that an amount of Rs. 17.76 crores on account of ICF was already a part of the hard cost of Rs. 702.77 crores approved in the PPA. Therefore, this amount of Rs. 17.76 crores would also be subject to escalation as a part of the basic cost in accordance with the terms of the PPA. The escalation on this amount upto COD works out to Rs. 13.69 crores. 

4.8.6 Therefore, the Commission approves an additional expenditure of Rs. 31.42 crores in the hard cost, as against Rs. 45.11 crores claimed by the applicant.

4.9  Expenditure incurred on extra items in transmission and civil works

4.9.1 The Commission noted that the petition did not provide any details on this excess expenditure to justify this considerable expense of Rs. 45.32 crores. The petitioner has also not made any serious attempt to provide details of item-wise or head-wise expenditure to enable the Commission to exercise its judgment or prudency check, despite specific enquiries from the Commission in this regard. The applicant only resorted to references to Annexure 5BA and Annexure 5CA submitted in the petition, which only provides narrative and ambiguous explanation of the expenditure. The applicant also did not support its claim with any reference made by it to HPSEB to apprise/ seek conformance in this regard during the project execution. 

4.9.2 The Commission is alive to the fact that admission of such considerable amount would have a considerable impact on the completed project cost and hence the tariffs of the station. In the framework adopted by the Commission to determine the capital cost in this Order, the Commission is constrained to disapprove this expenditure. 

4.10 Total hard cost

4.10.1 The total hard cost approved by the Commission, as against claimed in the petition, is therefore summarized in the table below:

   (Rs. Crores)

	S. No.
	Description
	JHPL
	HPERC



	1.
	Rupee component of basic hard cost
	799.12
	799.12

	2.
	Rupee equivalent of imported equipment (37.45 USD million converted at Rs. 47.04/USD)*
	176.14
	176.14

	3.
	Other items approved in hard cost
	 
	 

	(i)
	Change in law 
	    5.84
	   5.84

	(ii)
	ICF liability
	  45.11
	31.42

	(iii)
	Administrative Expenses
	  23.09
	   9.44

	(iv)
	Force Majeure event in 2000
	  17.67
	 11.17

	(v)
	Extra items in Transmission
	 36.90
	0.00

	(vi)
	Extra items in Civil works
	   8.42
	0.00

	(vii)
	CAT plan
	17.60
	0.00

	(viii)
	Less: interest earned & Misc income
	-3.87
	0.0

	 
	Total Hard Cost
	1126.02
	1033.13


* Exchange rate applicable as on COD of the station 
4.11 Means of financing the hard cost

4.11.1 The petitioner has proposed to fund the hard cost of the project through a debt-equity ratio of 2.40. The details of the loans subscribed by the applicant are provided in chapter 2 of this Order. 

4.11.2 The Commission has approved the financing of the project at a debt-equity ratio of 2.33, translating to 70% debt and 30% equity, in line with the financing norms for infrastructure projects. The quantum of loans and equity required to fund the project approved by the Commission is however lower than that submitted by the applicant on account of a reduction in the hard cost by Rs. 92.93 crores.

4.11.3 The petitioner has submitted that an amount of Rs. 175 crores was incurred by it prior to the commencement of disbursement of loans for the project. The Commission has also considered this amount of upfront equity spent by the petitioner, while computing quarterly loan disbursements required for the project.   

4.11.4 The funds are required for funding the financing charges and Interest During Construction (IDC) of the project, apart from the hard cost computed in para 4.10 above. Each of these specific components are discussed in detail in the subsequent paragraphs. 

4.12 Financing Charges

4.12.1 The financing charges have been estimated by the applicant under the following sub-heads: -

· Equity raising charges

· Financing charges on rupee term loans

· Financing charges on foreign currency loans

· Deferred Payment Guarantee (DPG) charges payable to Power Finance Corporation (PFC)

4.13 Equity Raising Charges

4.13.1 The applicant has submitted that equity raising charges of Rs. 12.99 crores includes company formation charges of Rs. 0.8 crores, public issue expenditure of Rs. 8.14 crores and equity raising charges of Rs. 4.05 crores An amount of Rs. 8.14 crores was paid by the promoters of JHPL i.e. Jaiprakash Industries Limited (JIL) for raising equity for Jaiprakash Hydro Power Limited (applicant) by way of public issue in 1993. As per the approved PPA, JIL was expected to bring in its equity contribution as a part of the promoters’ contribution and the promoter incurred an amount of Rs. 8.14 crores on initial public issue for this purpose. The applicant in its affidavit dated 31.05.2006 has stated that the proportionate right issue expenses of Rs. 8.14 crores are allocated to Baspa II, which works out to 4.6%. Further, the ICICI Bank had made direct subscription of Rs. 135 crores for which subscription fee of Rs. 4.05 crores was charged working out to 3% of the subscription amount. It has been further stated that the these equity raising charges are quite reasonable as compared to the normal equity raising charges of 8 to 9 % of the issue size. The Commission also noted that the negotiated cost of Rs. 1550 crores, an amount of Rs. 13.66 crores have been provided against the equity raising charges. The Commission considers these expenses as reasonably incurred and accordingly approves the same. 

4.13.2 In view of the Commission, the balance amount of Rs. 0.80 crores on account of the company formation charges are also legitimately incurred charges and accordingly approved.

4.14 Financing Charges on Rupee Term Loans

4.14.1 Upfront Fee

As per the loan agreements executed by the applicant with Financial Institutions and Banks, an upfront charge @ 1.05% of the loan amount is payable to Financial Institutions and Banks in the quarter of first drawdown for each loan. The total upfront fee on rupee term loans estimated by applicant is Rs. 11.98 crores on the rupee loan requirement of Rs. 972.88 crores based on the total project cost of Rs. 1667.34 crores. The Commission has approved an upfront fee of Rs. 11.18 crores on the total approved rupee term loans of Rs. 871.47 crores as per the terms and conditions of the loan agreements.       

4.14.2 Penalty for Non-creation of Security

As per the loan agreements, lenders would charge a penalty @ 1.05% on loan sanctioned during each quarter for the period pending creation of security. The applicant in the additional clarifications vide affidavit dated 31.05.2006 has submitted the time schedule for creation of security for various loans, which is as under: -                                                                                              

	Institutions
	Period 

	 
	From
	To

	IDBI
	23.03.98
	03.04.01

	PFC
	23.12.98
	14.01.00

	IFCI 
	27.06.97
	15.01.00

	IIBI
	19.05.99
	31.03.00

	ICICI
	19.05.98
	14.03.00

	LIC 
	05.05.98
	31.12.99

	BOB
	11.10.99
	30.06.01

	IOB
	28.09.00
	30.06.02

	SBOM
	26.12.02
	28.06.03


The applicant has further submitted that the creation of this security was delayed due to the legal procedure for granting NOC for creation of mortgage on the land granted for the Project by GoHP. The Commission has accepted the plea of the applicant considering that the cost was required to be incurred by the petitioner for factors beyond its control.  Based on the details submitted by the petitioner and quantum of loans approved for funding of the project, the Commission has worked out the penalty amount of Rs. 4.44 crores on account of non-creation of security @ 1.05% on loan sanctioned for each quarter in respect of the above mentioned loans upto June, 2000. 

4.14.3 Interest Tax

As per loan agreements, an interest tax @ 2% on the quarterly interest during construction is payable for each of the Indian rupee term loan. The interest tax was abolished in June, 2000, hence this tax is not applicable thereafter. The Commission has worked out the interest tax accordingly based on the quantum of loans approved for funding of the project, and the amount on this account works out to be Rs. 1.51 crores.     

4.15 Financing charges on Foreign Currency Loans

The financing charges on foreign currency loan consist of the following:

	 Foreign Currency Loan
	Financing Charges Applicable



	Credit Lyonnais
	· Coface premium @ 6.93% of the loan amount,

· Commitment Charges on undrawn balances @ 0.35% p.a., 

· Management Fees @ 0.35% of the Loan amount, 

	Hypovereinsbank
	· ECA Fees @ 7.35% of the Loan amount,

· Commitment Charges on undrawn balances @ 0.25% p.a. 

· Management Fees @ 0.25% of the Loan amount 


4.15.1 Management Fee

The applicant has submitted that management fee of Rs. 0.56 crores has been paid on buyer’s credit loans of Credit Lyonnais @ 0.35% and Hypovereinsbank Germany @ 0.25% on total loan sanctioned. The Commission has approved an amount of Rs. 0.52 crores on account of the management fee as per the loan agreements based on its own computations. 

4.15.2 Commitment Fee

The applicant has submitted that commitment fee of Rs. 1.08 crores has been paid on buyer’s credit loan of Credit Lyonnais @ 0.35% and Hypovereinsbank Germany @ 0.25% on undrawn amount out of total loan sanctioned on a half yearly basis. The Commission has approved the commitment fee of Rs. 1.08 crores claimed by the applicant as per the loan agreements.

4.15.3 ECA Fee 

The applicant has submitted that Export Credit Agency Fee of USD 1.45 million has been paid @ 7.35% on the loan of Hypovereinsbank Germany on drawn amount upfront. The Commission has estimated the ECA fee at USD 1.44 million as per the loan documents, and has therefore approved the amount of USD 1.45 million paid by the applicant. This translates to an amount of Rs. 6.84 crores. 

4.15.4 COFACE Premium

The applicant has submitted that Credit Insurance Premium of US$ 1.14 million has been paid @ 6.93% on Credit Lyonnais loan on each disbursement as per the provisions of the Agreement. The Commission has examined the computations of the petitioner and has accordingly approved the amount claimed by the applicant at 1.15 USD million, translating to an amount of Rs. 5.38 crores. 

4.16 DPG Charges to PFC

4.16.1
As per the applicant, an amount of Rs 9.61 crores towards the financing charges is payable to PFC under payment guarantee agreement. Financing charges as per the agreement are as follows:

· One time management fee @ 1.25% on the guarantee assistance

· Guarantee Fees @ 1.6% p.a. on the outstanding amount of principal and interest at the beginning of quarterly periods.

4.16.2
The total financing charges payable to PFC as approved by the Commission, works out at Rs 8.87 crores based on the exchange rate applicable during the respective quarter.             

4.17 Total Financing Charges

4.17.1 The applicant has also submitted an amount of Rs. 3.03 crore towards miscellaneous expenditure on ECA fees, Trusteeship Fees, Processing Fee, bank Charges, BG Commission etc for arranging the rupee and foreign currency funding for the project. The Commission approves the same. 

4.17.2 In view of the foregoing discussion, the amount of the financing charges approved by the Commission and those claimed by JHPL are as under: -                                                                

                                                                         (Rs. Crores)
	Description
	JHPL
	HPERC



	DPG Charges (FCL)
	9.61
	8.87

	Management Fee (FCL)
	0.56
	0.52

	Commitment Fee (FCL)
	1.08
	1.08

	ECA Fee 
	6.84
	6.84

	COFACE Premium
	5.39
	5.38

	Upfront Fee (ICL)
	11.98
	11.18

	Equity Raising Charges
	12.99
	12.99

	Other Financing Charges
	3.03
	3.03

	Total
	51.49
	49.89


4.18 Interest During Construction on Rupee Term Loans

4.18.1 The Commission has followed the methodology given below for computation of interest during construction on rupee term loans:

(a) Quarterly cost phasing has been worked out based on approved quarterly hard cost expenditure incurred and the financing charges on loans drawn upto COD. 

(b) An upfront equity investment of Rs. 175 crores made by the applicant prior to the commencement of disbursement of loans in June 1997.

(c) Quarterly fund requirements have been worked out on the basis of the debt-equity ratio of (70:30).

(d) Quarterly fund availability is based on the loans drawn by the petitioner to fund the project cost claimed by the applicant in its additional submissions vide affidavit dated May 12, 2006. 

(e) Loans are drawn in each quarter in increasing order of interest rate from fresh loans available during the quarter based on the expenditure required to be incurred during the quarter, after adjustment of surplus funds carried over from previous quarters.  

(f) Interest has been computed for each quarter based on applicable interest rate applicable for the quarter from various Banks/ financial institutions and the funds drawn from each of these Banks/ financial institutions. For fresh drawals during the quarter, the interest has been computed based on date of disbursement of the loan during the quarter. For carried over surplus funds, interest has been computed for the entire quarter. 

(g) The financial institutions for which loans are available on a floating basis, the interest rate applicable to a tranche disbursed during a quarter, for the currency of the loan is based on the PLR applicable during the quarter of disbursement. 

4.18.2 The loan drawals approved by the Commission along with the corresponding IDC, as against the amounts claimed by the petitioner is indicated as under: - 

(Rs. Crores)

	Indian Loans
	Loan Drawals
	IDC

 

	
	JHPL (Rs. Cr.)
	HPERC (Rs. Cr.)
	Difference
	IDC JHPL
	IDC HPERC
	Difference

	Other  Sources
	87.5
	0.0
	-87.5
	0.00
	0.00
	0.00

	LIC 
	15.0
	15.0
	0.0
	9.87
	9.00
	0.87

	SBOT 
	25.0
	25.0
	0.0
	1.06
	0.31
	0.75

	SBOM 
	15.0
	15.0
	0.0
	0.82
	0.55
	0.27

	SBOH 
	25.0
	22.0
	-3.0
	0.58
	0.31
	0.27

	IDBI 
	74.0
	85.0
	11.0
	63.38
	61.90
	1.48

	IIBI 
	13.7
	13.7
	0.0
	9.26
	8.37
	0.89

	SBOP 
	25.0
	22.5
	-2.5
	2.86
	2.22
	0.64

	CBI 
	50.0
	50.0
	0.0
	9.41
	9.27
	0.14

	BOB 
	50.0
	50.0
	0.0
	23.95
	22.85
	1.10

	PNB 
	52.0
	49.4
	-2.6
	21.04
	20.26
	0.78

	IOB 
	50.0
	50.0
	0.0
	20.38
	19.18
	1.20

	SBOI 
	25.0
	21.0
	-4.0
	3.15
	2.31
	0.84

	ICICI-D 
	150.0
	150.0
	0.0
	103.84
	95.95
	7.89

	PFC 
	165.8
	165.8
	0.0
	90.23
	87.05
	3.18

	IFCI-D 
	150.0
	136.2
	-13.8
	110.00
	96.38
	13.62

	Total
	972.9
	870.5
	-102.4
	469.83
	435.93
	33.90


4.18.3 The Commission is however alive to the fact that IDC computation based on a quarter to quarter matching of availability of the funds with the fund requirements during the quarter would not be reasonable to expect at least during the quarters following the force majeure event in July 2000, when the time period required for curing of the event itself was rather uncertain and the funding institutions would also be circumspect in provision of funds to the project. The Commission has therefore allowed for limited overdrawals during the quarters following the force majeure event. This adjustment has increased the IDC to the project by an extent of Rs. 6.93 crores.

4.18.4 The total approved IDC for the rupee debt therefore works out to Rs. 435.93 crore, as against Rs. 469.83 crores claimed by the petitioner.    

4.19 Interest during construction on Foreign Currency Loans

4.19.1 In case of Foreign Currency Loans, quarterly fund drawls by and large match the quarterly requirements. The Commission has approved Rs. 15.00 crores as IDC on foreign currency loans (excluding IDBI loan which has been included in Indian currency loans) as against Rs. 15.12 crores submitted by the applicant.       

4.20 Capital Cost of the Project

4.20.1 The approved capital cost of the project, therefore, works out as indicated in the table below:  

                                                                     (Rs. Crores)
	Project Cost
	JHPL
	HPERC



	Indian Currency hard cost
	930.66
	856.99

	Foreign Currency hard cost
	176.15
	176.14

	 Sub-total hard cost
	1106.81
	1033.14

	Indian Currency Financing Charges
	62.34
	37.67

	Foreign Currency Financing Charges
	12.24
	12.23

	Indian Currency IDC
	475.00
	435.93

	Foreign Currency IDC 
	15.12
	15.00

	Less: Interest Earned
	-3.87
	0.00

	Total
	1667.34
	1533.96


4.20.2 The capital cost approved by the Commission is lower by Rs. 133.38 crores in comparison to the claim of the petitioner.  

4.20.3 It may be noted here that the petitioner in para 4.8.2 above has submitted to the Commission to allow the additional cost of ICF of Rs. 45.11 crores in the project cost, considering that the original provision in the hard cost approved in the PPA was only Rs. 17.76 crores. It has further been mentioned by the applicant that this additionality was also not factored in the final negotiated project cost of Rs. 1550 crores with GOHP/ HPSEB. The payments towards the ICF have been made by the applicant to SJVNL after the Commissioning of the project.

4.20.4 The Commission has therefore made appropriate adjustments in the tariff computations of the project for FY 2003-04 and FY 2004-05 in the subsequent chapter to reflect the payments made in this regard after the commissioning of the project.

4.20.5 The Commission has approved the additional expenditure on account of ICF, over and above that factored in the base cost approved in the PPA at Rs. 31.42 crore, as discussed in para 4.8 of this Order. 

4.20.6 The capital cost without considering the additional expenditure on account of ICF facility proposed by the applicant and the amount approved by the Commission on the commissioning date therefore works out as indicated in the table below:                          
                                                            (Rs. Crores)
	Description
	JHPL
	HPERC



	Completed project cost
	1667.34
	1533.96

	Less: additional expenditure on ICF facility
	45.11
	31.42

	Total project cost excluding additional expenditure on ICF
	1622.23
	1502.54


4.20.7 In comparison to Rs. 1550 crore finally negotiated between JHPL and GoHP/ HPSEB, the capital cost approved by the Commission is therefore lower by Rs. 47.46 crores.

Chapter 5

Determination of Tariff


5.1 Period for determination of tariff

5.1.1 The applicant has prayed for determination of tariff for sale of power from Baspa II for the entire term of the PPA.

5.1.2 However, the Commission has determined the tariff in this Order only for the period from COD of the station upto FY 2007-08. 

5.1.3 The Commission has given certain directions in the previous chapters to the applicant and the Commission would be in a position to monitor its compliance more effectively and make appropriate adjustments in tariff. Further, the Commission has introduced several measures in this chapter over a host of issues that considerably impacts tariff payments to the applicant during the coming years. The Commission finds it prudent to ensure that the measures are implemented in the form and spirit intended in this Order. 

5.1.4 These issues relate to:

· Compensation to the applicant regarding the arrear payments due to it under this Order for the period FY 2003-04 upto FY 2005-06;

· Adjustment of reconciliation of the amount due for FY 2006-07, once the actual data is available for the period;

· Amortization of expenditure incurred by the applicant towards debt restructuring;

· Impact of force majeure event of July 2000 on the O&M expenditure due to the applicant under the PPA. 

5.2 Design energy, primary and secondary energy

5.2.1 Month wise details of design energy as provided in Schedule IX- A of the PPA are as under: 

	Month
	Units in MU



	April
	48.42

	May
	83.88

	June
	195.97

	July
	212.04

	August
	212.04

	September
	149.67

	October
	80.33

	November
	58.10

	December
	47.35

	January
	43.84

	February
	37.79

	March
	43.75

	Total
	1213.18


5.2.2 The net saleable design energy from the station at the interconnection point, in accordance with Schedule IX of the PPA  for a tariff year is 1050 MU, after providing for 12% free power to GoHP, 0.65% for line losses upto interconnection point, 0.5% transformation losses and 0.5% auxiliary consumption for the station. 

5.2.3 The commissioning dates for the power station and the individual units are as follows:

	COD - Unit I
	 24, May 2003

	COD - Unit II
	 29, May 2003

	COD of station
	 08, June 2003


5.2.4 Based on the commissioning of the individual generating units and the power station and the number of days that each of the unit has operated during the tariff period (period beginning from the COD of the project and ending on March 31st of the same financial year), the monthly design energy provided in para 5.2.1 above and the adjustments for free power and losses as per para 5.2.2 above, the saleable design energy for the tariff period (Part FY 2003-04) works out to 940.41 MU.

5.2.5 The actual generation for the period FY 2003-04 to FY 2005-06, along with its segregation into primary energy and secondary energy is indicated in the table below:  

(MU)

	Description
	2003-04
	2004-05
	2005-06



	Actual Generation
	993.88
	1041.93
	1028.5

	Saleable design energy
	940.41
	1050.0
	1050.0

	Saleable primary energy
	940.41
	1041.93
	1028.5

	Secondary energy
	53.47
	0
	0


5.2.6 Actual generation and plant availability for the station is currently available only upto FY 2005-06 with the Commission. The Commission in this chapter has therefore computed primary energy, incentives for secondary energy and plant availability only upto FY 2005-06, while working out the capacity charges for the entire period of FY 2003-04 to FY 2007-08. Primary energy charges and Incentives for the FY 2006-07 and FY 2007-08 would need to be computed and billed by the applicant based on actual data as per the provisions of the PPA .

5.3 Tariff setting principles

5.3.1 As per clause 8.5 of the PPA, the tariff for 88% of the energy generated by the project and delivered to the Board comprises of the following components:

(a)  Capacity charges

(b)  Primary energy charges

(c)  Incentive for secondary energy

(d) Incentive in case the plant availability level as determined in accordance with Schedule I of the PPA is greater than 90%

(e)  Tax on income

5.3.2 Clause 8.6 to 8.11 of the PPA deals with the computation methodology for each of the above elements in detail.

5.3.3 As per clause 8.6.1 of the PPA, capacity charges shall comprise of the following:

a) interest on outstanding loan, becoming due during the tariff year

b) depreciation/advance against depreciation for tariff year as per clause 8.6.5

c) leasing charges for the tariff year, if the Company take any assets on lease

5.3.4 As per Clause 8.6.2 of the PPA, full capacity charges for a tariff period are recoverable, if the availability level for that tariff period/ tariff year as determined in accordance with Schedule I of the PPA, equals or exceeds the normative availability level of 90%. Similarly, the capacity charges shall be reduced on a pro-rata basis, in case the availability is less than 90%. 

5.3.5 As per clause 8.7 of the PPA, the primary energy charges comprise of the following:

(a)
 operation & maintenance charges;

(b)  return on equity;

(c)  interest on working capital;

(d)  other miscellaneous charges for the tariff year.   

5.3.6 The different elements of the tariff as above have been determined by the Commission based on the principles and parameters specified in the PPA. 

5.4 Interest on outstanding loan

5.4.1 Interest on outstanding loan is to be computed for both Rupee term loans and Foreign currency loans taking into account the loan amount as per the approved financial package. The terms and conditions for computation of interest shall be as per the loan agreement entered with the Financial Institutions/ Banks, as the case may be. 

5.4.2 The applicant has submitted that in accordance with the directions given by the Commission in suo motu case No. 25/2003, it has taken requisite steps to restructure the debt and interest rates applicable for the project in order to reduce the long term cost of lending /financing, which has resulted in:

a) Reduction of the average interest rate to 16.5% per annum (as on COD, June 2003)

b) Reduction in interest rate to 10.5% per annum from the commercial operation date of the station.  

5.4.3 The Commission therefore has considered the interest rate for the various loans accordingly in respect of each loan to compute the interest on outstanding loan. 

5.4.4 The amount approved by the Commission for the period FY 2003-04 upto FY 2007-08 along with the amount proposed by the petitioner are indicated in the table below: 

   (Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	As approved by HPERC
	 
	 
	 
	 
	 

	Interest on outstanding loans
	107.80
	130.33
	119.14
	103.44
	87.75

	As proposed by JHPL
	 
	 
	 
	 
	 

	Interest on outstanding loans
	125.95
	125.40
	102.86
	93.67
	85.07


5.5 Depreciation and Advance Against Depreciation (AAD)

5.5.1 As per clause 8.6.5.1 of the PPA, the payment on account of depreciation and AAD during the period when the debt as per the approved financial package is outstanding, will be equal to the amount of principal required to be paid in the relevant tariff period/ tariff year subject to the condition that the amount payable for the full tariff year shall not be more than an amount equal to 1/12th of the loan component of the capital cost as per the approved financial package. 

5.5.2 Out of the amount as paid on account of Depreciation/AAD for debt redemption period, an amount worked out @ 4.3% of the capital cost for each full period of 12 months shall be treated as the payment made on account of depreciation and the balance amount shall be treated as advance against depreciation. 

5.5.3 After the expiry of the debt redemption period, the total amount already paid/payable on account of advance against depreciation shall be adjusted against the depreciation payable for the future period at an annual rate of 4.3% of the capital cost. 

5.5.4 No further payments on account of Depreciation shall be made by the Board after the debt repayment period until the entire amount of AAD is fully adjusted against the amount that would have otherwise been payable by the Board on this account i.e. at an annual rate of 4.3% of the capital cost.

5.5.5 After the full adjustment of the AAD, further payments on account of depreciation shall be made at an annual rate of 4.3% of capital cost, subject to the condition that the total payment on account of depreciation shall not exceed 90% of the capital cost as per the approved financial package.  

5.5.6 In case the Company takes any assets on lease, the leasing charges as per approved financial package shall be considered in lieu of interest and depreciation charges under clause 8.6.4 and 8.6.5 of the PPA for such assets. 

5.5.7 Based on the above, the depreciation for each tariff year has been computed as follows:

(a) 4.3% of the capital cost for each full period of 12 months (upto 90% of capital cost) 

(b) Repayments of loans during the commercial operation period as per the repayment schedule of the outstanding loans, taking due cognizance of the moratorium period available for each of the outstanding loans.  

(c) 1/12th of the loan component of the capital cost as per the approved financial package.

5.5.8 The minimum of the above three components has been considered as the amount approved under depreciation/AAD.

5.5.9 The amount approved by the Commission for the period FY 2003-04 upto FY 2007-08 along with the amount proposed by the petitioner are indicated in the table below: 
(Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	As approved by HPERC
	 
	 
	 
	 
	 

	Depreciation + AAD
	55.21
	65.96
	89.48
	89.48
	89.48

	As proposed by JHPL
	 
	 
	 
	 
	 

	Depreciation + AAD
	60.01
	71.70
	93.86
	93.86
	93.86


5.6 O&M Expenses

5.6.1 As per clause 8.7.2 of the PPA, O&M charges including insurance expenses for the initial tariff year shall be calculated @ 1.25% of the capital cost. These charges shall be escalated for each year subsequent to the initial tariff year, every year by 6% (compounded annually) for first ten tariff years. For the tariff period, the O&M charges shall be worked out on pro-rata basis for actual number of days falling in such period @ 1.25% of the capital cost for 365 days. 

5.6.2 As per clause 17.7.5 of the PPA, the extent to which the additional cost on account of Force Majeure to be considered for the purposes of computation of O&M charges shall be decided by the Committee constituted under clause 17.7.1 of the PPA.  

5.6.3 The amount approved by the Commission for the period FY 2003-04 upto FY 2007-08 along with the amount proposed by the petitioner are indicated in the table below: 

        (Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	As approved by HPERC
	 
	 
	 
	 
	 

	O&M charges
	16.97
	20.33
	21.54
	22.84
	24.21

	As proposed by JHPL
	 
	 
	 
	 
	 

	O&M charges
	18.45
	22.09
	23.42
	24.82
	26.31


5.7 Return on Equity (ROE)

5.7.1 As per clause 8.7.3 of the PPA, return on equity for each tariff year from the initial tariff year onwards will be calculated at a per annum rate of 16% of the equity component of the capital cost as per the approved financial package. The return on equity for the tariff period and the last tariff year shall be worked out on proportionate basis for actual number of days for which such return on equity is to be determined. 

5.7.2 The amount approved by the Commission for the period FY 2003-04 upto FY 2007-08 along with the amount proposed by the petitioner are indicated in the table below: 

    (Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	As approved by HPERC
	 
	 
	 
	 
	 

	Return on Equity
	65.19
	73.63
	73.63
	73.63
	73.63

	As proposed by JHPL
	 
	 
	 
	 
	 

	Return on Equity
	69.56
	78.56
	78.56
	78.56
	78.56


5.8 Interest on Working Capital

5.8.1 As per clause 8.7.4 of the PPA, interest on working capital shall be accounted for at the SBI lending rate as applicable from time to time for the secured loans. For this purpose the working capital shall consist of: -

i) the O&M charges for one month, 

ii) maintenance spares at actual not exceeding one year’s requirement less value of one fifth of initial spares already capitalized. The value of maintenance spares for one year requirement shall taken as 12% of the O&M charges for that tariff period/tariff year.

iii) receivables equivalent to two months of average billing for sale of electricity.   

5.8.2 Interest on working capital submitted by the applicant is as under:







                       (Rs. Crores)

	Description
	2004
	2005
	2006



	O & M expenses ( 1 Month Expenses)
	1.54
	1.84
	1.95

	Maintenance Spares 
	0.00
	0.00
	0.00

	Recievables (2 Month Average)
	52.35
	54.59
	63.83

	Total Working Capital
	53.88
	56.43
	65.78

	Rate of Interest (%)
	15
	14
	10

	Interest on Working Capital 
	8.08
	7.76
	6.58


5.8.3 The amounts approved by the Commission towards interest on working capital is as given below:  

(Rs. Crores)

	Description
	2004
	2005
	2006



	O & M expenses (1 Month Expenses)
	1.60
	1.69
	1.80

	Maintenance Spares 
	0.00
	0.00
	0.00

	Receivables (2 Month Average)
	51.10
	54.96
	51.01

	Total Working Capital
	52.52
	56.65
	52.80

	Interest on Working Capital 
	5.51
	5.95
	5.54


5.9 Incentive for Secondary Energy

5.9.1 As per clause 8.9.1 of the PPA, the per unit rate for saleable secondary energy (i.e. 88% of the secondary energy available at interconnection point at Jhakri) shall not exceed 10% Return on Equity (ROE). The per unit rate for saleable secondary energy shall be calculated by dividing 10% ROE with normative saleable energy of 155 MU at Jhakri. 

5.9.2 The charge for saleable secondary energy for any tariff year shall not exceed 10% ROE for a tariff year. In case of tariff period/last tariff year the annual ceiling of 10% ROE shall be reduced on pro-rata basis. 

5.9.3 Based on actual secondary energy data available upto 2005-06, the applicant has proposed incentive for secondary energy for the year FY 2003-04 at Rs. 15.95 crores. For tariff years 2004-05 and 2005-06, net saleable energy was less than the annual design energy as discussed in para 5.2.5 above, therefore no incentive for secondary energy has been proposed.

5.9.4 The approved incentive for the relevant years, along with that proposed by JHPL is indicated in the table below:

            (Rs. Crores)

	Description
	2003-04
	2004-05
	2005-06



	As approved by HPERC
	 
	 
	 

	Incentive for secondary energy
	15.88
	0.00
	0.00

	As proposed by JHPL
	 
	 
	 

	Incentive for secondary energy
	15.95
	0.00
	49.10


5.9.5 In the above table, the actual data for the applicant is reflected only for the period FY 2003-04 and FY 2004-05, and projection for FY 2005-06.

5.9.6 For years beyond 2005-06, incentive for secondary energy would be billed by the applicant to the Board as per the actual generation data available and provisions mentioned in the PPA.        

5.10  Incentive for higher Plant availability

5.10.1 As per clause 8.10 of the PPA, in case the plant availability level in a tariff year as determined in accordance with Schedule I of the PPA exceeds the normative level of 90%, the company shall be entitled to an incentive @ 0.35% of equity component of the capital cost as per the approved financial package for each percentage increase in plant availability above 90% normative level during the year when plant availability is more than 90%. The amount of this incentive payable for any tariff year shall not exceed 2% RoE for a tariff year. Incentive shall be payable at the end of each tariff year/ tariff period.

5.10.2 Based on actual plant availability upto 2005-06, incentive for higher plant availability submitted by the applicant is given below:



                                                                          (Rs. Crores)
	Description
	2003-04
	2004-05
	2005-06



	As approved by HPERC
	 
	 
	 

	Incentive for higher plant availability
	7.70
	9.20
	9.20

	As proposed by JHPL
	 
	 
	 

	Incentive for higher plant availability
	8.22
	9.82
	9.82


5.10.3 In the above table, the actual data for the applicant is reflected only for the period FY 2003-04 and FY 2004-05, and projection for FY 2005-06.

5.10.4 For years beyond 2005-06, incentive for secondary energy would be billed by the applicant to the Board as per the actual generation data available and provisions mentioned in the PPA.        

5.11 Tax on Income

5.11.1 As per clause 8.11.1 of the PPA, tax on income will be payable as an expense to the company. The tax liability payable by the Board shall in no case be more than the income tax actually payable by the Company. 

5.11.2
The Minimum Alternative Tax (MAT) approved by the Commission and that proposed by the applicant for the year FY 2003-04 to FY 2005-06, for which actual generation data is available is indicated in the table below:
 (Rs. Crores)
	Description
	2003-04
	2004-05
	2005-06

	As approved by HPERC
	 
	 
	 

	Incentive for higher plant availability
	4.98
	4.39
	7.10

	As proposed by JHPL
	 
	 
	 

	Incentive for higher plant availability
	8.39
	8.50
	13.13


5.11.2 In the above table, the actual tax paid by the applicant as per its accounts has been considered by the Commission, while the taxes for FY 2005-06 are estimated at this juncture, and require to be trued-up during the subsequent filing by the applicant. 
5.12 Amortisation of cost of debt restructuring

5.12.1 As per the applicant’s submission, the initial rate of interest from the various financial institutions/ banks at the time of financial tie-up (1995) for the project was based at an average interest cost of 18.5% per annum. However, in compliance of the Commission’s directions in suo motu case no. 25/2003, the applicant had taken steps to restructure the debt and interest rate with a view to reduce the long term cost of lending/financing. These initiatives have resulted in: 

· Reduction of the average interest rate to 16.5% per annum (as on COD, June 2003)

· Reduction in interest rate to 10.5% per annum from the commercial operation date of the station.

5.12.2 The Applicant has submitted that the net costs incurred for reducing the interest rate upto 10.5% was Rs. 58.43 crores and additional cost of Rs. 12.40 crores for reducing the interest rate for ICICI from 10.5% to 8.5%. A break-up of the cost involved in restructuring according to the institutions is given below:

                         (Rs. Crores)

	FI/ Bank
	Amount



	IFCI 
	23.78

	IDBI
	25.05

	ICICI
	20.00

	UTI 
	2.00

	Total
	70.83


5.12.3 For the purpose of current proceeding, the Commission approved a debt restructuring expenditure of Rs. 56.83 crores based on the submissions made by the applicant. The Commission would make the necessary adjustment on the interest rate and consequent tariff adjustments during the next tariff proceeding, once the petitioner provides the requisite documents to indicate approval of reduction in interest rates from the concerned institutions and the associated costs. The Commission would also consider the cost-benefit aspect of any reduction in interest rate to the project and its associated costs.

5.12.4 For the purpose of recovery of the principal amount of the expenditure incurred, the petitioner has proposed a mechanism of its recovery over a period of eight years starting from FY 2008-09 at a carrying cost of 8%. The Commission approves the proposal of the petitioner. For the period FY 2003-04 to FY 2007-08, the Commission has accordingly approved the carrying cost of this expenditure in the capacity charges.

              (Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	Total Opening Balance
	0.00
	20.00
	44.43
	56.83
	56.83

	Total Drawdowns
	20.00
	24.43
	12.40
	0.00
	0.00

	Total Repayment
	0.00
	0.00
	0.00
	0.00
	0.00

	Total Closing Balance
	20.00
	44.43
	56.83
	56.83
	56.83

	Rate of Interest 
	8%
	8%
	8%
	8%
	8%

	Total Interest
	0.20
	2.58
	4.05
	4.55
	4.55


5.13 Tariff adjustment on account of staggered payment of expenditure towards Inter Connection Facility (ICF) of SJVNL 

5.13.1 The Commission, in the previous chapter, has capitalised the entire expenditure on account of ICF in the last quarter prior to COD of the station. However, the actual payment to SJVNL by the applicant has been made over the period FY 2003-04 and FY 2005-06 as indicated in the table below:

	Date of payment
	Amount

(Rs. Crore)

	26.04.2003
	7.0

	10.05.2003
	10.8

	11.10.2003
	7.5

	03.12.2003
	7.5

	Sub-total FY 2003-04
	32.7

	07.04.2004
	7.5

	19.07.2004
	7.5

	27.09.2004
	15.2

	Sub-total FY 2004-05
	30.1

	Total for FY 04 & FY 05 
	62.8


5.13.2 The components of capacity charges and primary energy charges determined in the previous paragraphs for the period FY 2003-04 and FY 2004-05 are to that extent overestimated. The Commission has accordingly estimated the reduction in the Annual fixed charges for the year FY 2003-04 and FY 2004-05. 

5.13.3 For FY 2003-04, the Commission has computed the reduction in the Annual fixed charges for FY 2003-04 assuming only 50% of the actual payment made by the applicant during the first year is capitalized as on COD. This reduction works out to Rs. 7.83 crores. Similarly, for FY 2004-05, the Commission has computed the reduction in the Annual Fixed Charges for FY 2004-05, assuming the entire actual payment made by the applicant during the first year is capitalized as on COD. This reduction works out to Rs. 5.80 crores.  

5.14 Charges for the period commencing from the COD of the First and Second Unit and from COD of Second unit to COD of the Third Unit

5.14.1 As per clause 8.16.1 of the PPA, capacity charges for the period from COD of the first unit to COD of the second unit shall be worked out on the same lines as applicable for the second period after COD of the project as per clause 8.6 of the PPA. For this purpose, the various components of capacity charges shall be computed on the basis of the capital cost of one unit only. The capacity charges for the period from COD of the second project to COD of the third unit shall be worked out on similar lines. The Commission has adopted this methodology to arrive at the applicable charges and tariff for the tariff period FY 2003-04. 

	S. No.
	Description
	Total for

full FY

2003-04
	Unit-I
	Units I+II
	Units

I+II+III
	Total for

Part

2003-04

	1.
	Number of days of operation
	 -
	5
	10
	298
	- 

	2.
	Capacity Charges
	 
	 
	 
	 
	 

	 
	Interest on Loans
	128.8
	0.6
	2.4
	104.9
	107.8

	 
	Depreciation+AAD
	66
	0.3
	1.2
	53.7
	55.2

	 
	Sub-total
	194.7
	0.9
	3.6
	158.6
	163

	3.
	Primary Energy Charges
	 
	 
	 
	 
	 

	 
	O & M expenses 
	19.2
	0.1
	0.5
	16.4
	17

	 
	 Return on Equity
	73.6
	0.4
	2
	63
	65.2

	 
	 Interest on Working Capital       
	13.2
	0.1
	0.4
	11.2
	11.7

	 
	Sub-total
	106
	0.6
	2.8
	90.4
	93.8

	4.
	Incentive for secondary energy
	 -
	 -
	- 
	- 
	15.9

	5.
	Incentive for higher plant availability
	9.2
	0.04
	0.17
	7
	8


5.15 Arrears payable by HPSEB for the period FY 2003-04 to FY 2005-06

5.15.1 Based on the various components of the Annual Fixed Charges (AFC) approved in this chapter in the above heads for the period FY 2003-04 to FY 2005-06, the Commission has taken note of the considerable variation between the payments made by the Board to the applicant for each of these years and payments due for payment by the Board. 

5.15.2 Variation between the AFC approved for the year by the Commission in this Order as summarized in succeeding para 5.16 and the payment made by HPSEB for each of these years is indicated in the table below: 

(Rs. Crores)

	Description
	2003-04
	2004-05
	2005-06



	Annual Fixed Charges
	271.66
	306.61
	329.74

	Payments made by HPSEB, excluding rebate
	200.22
	252.23
	269.58

	Difference
	71.44
	54.38
	60.16


5.15.3 This amounts to a total of Rs. 186 crores. Similar reconciliation would be required for the period FY 2006-07 as well once the actual data on generation is available for the period. 

5.15.4 Similar to the approach followed by the Commission in para 5.12 above, the Commission has provided recovery of the principal amount of the expenditure incurred along with the carrying cost at 8% upto FY 2006-07 for recovery over a period of seven years starting from FY 2007-08. The computations are indicated in the table below:

	Description
	Unit
	2003-04
	2004-05
	2005-06
	2006-07



	Opening balance
	Rs. Cr.
	0
	74.30
	136.81
	210.32

	Additions
	Rs. Cr.
	71.4
	54.4
	60.2
	0.0

	Payments
	Rs. Cr.
	0.00
	0.00
	0.00
	0.00

	Closing balance base amount
	Rs. Cr.
	71.44
	128.69
	196.97
	210.32

	Interest rate
	%
	8%
	8%
	8%
	8%

	Interest 
	Rs. Cr.
	2.86
	8.12
	13.35
	16.83

	Closing balance of payment
	Rs. Cr.
	74.30
	136.81
	210.32
	227.15


5.15.5 The closing balance of payment for FY 2006-07 of Rs. 227.15 would need to be paid to JHPL by HPSEB through a recovery mechanism over seven years starting FY 2007-08. This translates to an amount of Rs. 32.45 crores per year. This amount would be further adjusted based on the actual generation data available for the period FY 2006-07. Considering that the arrear amount is significant and could considerably distort future tariffs of the project if this amount is allowed for recovery from future tariffs, the Commission has decided to compensate the applicant for this amount outside the tariff mechanism of the project.  

5.15.6 HPSEB would pay this amount to the applicant in equal monthly installments to the applicant from FY 2007-08 onwards, along with the bills due for payment as per tariffs under this Order. Subsequently, HPSEB would include this amount for approval of the Commission along with payment details, as a separate item of expenditure in its yearly Aggregate Revenue Requirement for the corresponding year for determination of retail tariffs. 

5.16 Annual Fixed Charges and tariffs

5.16.1 Based on discussions in the preceding paras, various elements of the tariffs and charges approved by the Commission for the period FY 2003-04 to FY 2007-08 are summarized in this section and tariffs for the station has been computed for FY 2003-04 to FY 2005-06.

5.16.2 The components of the capacity charges of the station for the FY 2003-04 upto FY 2007-08 as approved in the previous sub-paras in this chapter are summarized below:

             (Rs. Crores)

	Description
	2004
	2005
	2006
	2007
	2008



	Interest on outstanding loans
	107.80
	130.33
	119.14
	103.44
	87.75

	Depreciation/Advance against Depreciation
	55.21
	65.96
	89.48
	89.48
	89.48

	Interest on normative loan related to debt restructuring expenditure
	0.20
	2.58
	4.05
	4.55
	4.55

	Repayment of normative loan related to debt Restructuring expenditure
	0.00
	0.00
	0.00
	0.00
	0.00

	Application fee
	0.05
	0.05
	0.05
	0.05
	0.05

	Financing charges related to arrears payable by HPSEB
	0.00
	0.00
	0.00
	0.00
	16.87

	Less: Adjustments for ICF payments
	7.83
	5.80
	0.00
	0.00
	0.00

	Sub-total capacity charges
	155.43
	193.12
	212.72
	197.52
	198.17


5.16.3 The primary energy charges for an year would be based on the actual generation for the year and the revenues accruing to the applicant. Accordingly these charges have been computed only for the period FY 2003-04 to FY 2005-06 in this Order and are indicated in the table below:

(Rs. Crores)

	Description
	Unit
	2004
	2005
	2006



	O&M Charges
	Rs. Cr.
	16.97
	20.33
	21.54

	RoE
	Rs. Cr.
	65.19
	73.63
	73.63

	Interest on working capital
	Rs. Cr.
	5.51
	5.95
	5.54

	Sub-total primary energy charges
	Rs. Cr.
	87.68
	99.90
	100.72


5.16.4 The incentives and taxes, as computed in para 5.9 to 5.11 above are summarised in the table below:

                                                                                             (Rs. Crores)

	Description
	2004
	2005
	2006



	Incentive for Secondary Energy
	15.88
	0.00
	0.00

	Incentive for higher plant availability
	7.70
	9.20
	9.20

	Taxes, as applicable
	4.98
	4.39
	7.10

	Sub-total
	28.56
	13.59
	16.31


5.16.5 The total Annual Fixed Charges thus work out as indicated in the table below:

                                                                                                                 (Rs. Crores)
	Description
	2004
	2005
	2006



	Capacity Charges
	155.43
	193.12
	212.72

	Primary energy charges
	87.68
	99.90
	100.72

	Incentives
	23.58
	9.20
	9.20

	Taxes, as applicable
	4.98
	4.39
	7.10

	Sub-total
	271.66
	306.61
	329.74


5.16.6 The resultant tariffs for the station for the period FY 2003-04 upto FY 2005-06 is indicated in the table below: 

	Description
	Unit
	2004
	2005
	2006



	Net saleable primary energy
	MU
	940.4
	1041.9
	1028.5

	Saleable secondary energy
	MU
	53.47
	0
	0

	Total generation
	MU
	993.9
	1041.9
	1028.5

	Tariff for total energy
	Paise/kWh
	273.34
	294.28
	320.61

	Primary energy rate
	Paise/kWh
	263.81
	285.44
	311.66


5.16.7 The tariffs for the balance period would be computed and billed in accordance with the capacity charges approved in this Order, incentives and taxes based on actual generation data available and provisions mentioned in the PPA.
                                                                                                (Yogesh Khanna)

                                                                                    Chairman

This Order is signed by the Himachal Pradesh Electricity Regulatory Commission on February 24, 2007 at Shimla.
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List of Stakeholders

	Sr.No
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Co-ordinator, Centre for Water Policy
	86 D, AD Block, Shalimar Bagh, 

Delhi-110088

	5.
	 Shri Sukhdev Vishwapremi

President, Coordination Committee Navrachna
	Nalla Road, V&PO Ghughar, 
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	6.
	 Shri Dinesh Kumar,

Legal Advisor to M/s Jaya Hydro Power Pvt. Ltd.
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	Sh. B. K. Kaushal, Director (PSP)
	HPSEB
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	Sh. M. S. Thakur, Sr. XEN (PSP)
	HPSEB
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	Sh. Madan Lal Mehta, Under Secretary (Law)
	HPSEB
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	HPSEB

	6.
	Sh. G. R. Sharma, Asstt. Accounts Officer
	HPSEB

	7.
	Sh. Kuldip Singh, Sr. Advocate
	HPSEB

	8.
	Sh. S. K. Sharma
	             JHPL

	9.
	Sh. Suren Jain
	             JHPL

	10.
	Sh. S.D. Nailwal
	             JHPL

	11.
	Sh. R. K. Narang
	             JHPL

	12.
	Sh. A. B. Chugh
	             JHPL

	13.
	Sh. Joginder Pal Sharma
	             JHPL

	14.
	Sh. Prabhjot S. Bhular, Advocate
	             JHPL

	15.
	Sh. Arun Sharma, Sr. Assistant
	H. P. Govt.

	16.
	Sh. Vimalbhai
	Centre for Water Policy

	17.
	Sh. Rahul Saxena
	Coordination Committee Navrachana

	18.
	Sh. Yoginder Pal, Advocate
	-

	19.
	Sh. Dinesh Kumar
	M/s Jaya Hydro Power     Pvt. Ltd.

	20.
	Sh. Des Raj Sharma, President 
	HP Association of Senior Citizen’s Forums

	21.
	Sh. Sita Ram Dhiman, State Secretary
	HP Association of Senior Citizen’s Forums
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