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Chapter-1 
PRELIMINARY  

1.1
Constitution of the Commission  
Himachal Pradesh Electricity Regulatory Commission (hereinafter referred to as “HPERC” or the “Commission”) was established by the Government of Himachal Pradesh (“GoHP”) through a notification on December 30, 2000, under Section 17 of the Electricity Regulatory Commissions Act, 1998 (14 of 1998) (hereinafter referred to as the “ERC Act” or the “Commissions Act”).  

1.2
Functions of the Commission  
The Commission’s role is to regulate the working of the electricity industry in the State of Himachal Pradesh. The Commission has been assigned the mandatory functions under Section 22(1) of the Commissions Act; sub-section (c) of which relates to the regulation of power purchase and procurement process of the transmission utilities and distribution utilities including the price at which the power shall be procured from the generating companies, generating stations or from other sources for transmission, sale, distribution and supply in the State, while sub-section (d) relates to the promotion of competition, efficiency and economy in the activities of the electricity industry to achieve the objects and purposes of the Commissions Act.  
1.3
Development of Small Hydro Power Projects (“SHPPs”) in Himachal Pradesh  
The GoHP vide Notification No. MPP-F (2) –1/2000 dated May 6, 2000 announced a scheme of the revised incentives for the Private/ Joint Sector participation in the Micro Hydel Power Projects (capacity up to 3 MW).  As per the said notification, the Himachal Pradesh State Electricity Board (hereinafter referred to as “HPSEB” or the “Board” or the “Petitioner”) was required to purchase power from private parties/joint sector companies setting up Micro Hydel Stations at Rs. 2.50 per unit. Subsequently, the GoHP vide Notification dated December 16, 2000 invested HIMURJA with the responsibilities of providing single window services for the development of SHPPs in private sector/joint sector up to and including capacity of 5 MW.   

1.4
Guidelines for Power Purchase Agreement (“PPA”) for hydroelectric projects up to 5 MW  
The Commission under Section 22(1)(c) of the ERC Act, issued draft guidelines for PPAs up to 5 MW on July 11, 2001. These guidelines relate to the preparation of PPAs of mini/ micro hydro power plants up to 5MW and the manner of submission of the PPA by the parties concerned for the approval of the Commission. Directions were also issued to the HPSEB to prepare a Model PPA for SHPPs and submit the same to the Commission for approval. The intent of the Commission was to examine individual PPA at arms length basis without the need for it to undertake detailed scrutiny and to approve all subsequent PPAs as long as these conformed to the approved Model PPA.  
1.5
Guidelines for Load Forecast, Resource Planning and Power Procurement Process  
These guidelines, issued by the Commission under Section 22(1)(c) of the ERC Act under the cover of Commission’s notification dated 3rd August 2001, provide for the preparation and approval of load forecasts and resource plans for power procurement, transmission & distribution of the utility. These are intended to provide the basis for sound power procurement strategies which will reflect the properly assessed need for new bulk power supply and the evaluation of options against the requirement, to obtain the most economical and reliable supplies.  

1.6
Filing of Model PPA by HPSEB  
The Board is a statutory body constituted under Section 5 of the Electricity Supply Act, 1948 (hereinafter referred to as the “ES Act”). It is a vertically integrated utility performing the functions of generation, transmission and distribution of electricity.  

The Board has filed the Petition before the Commission seeking approval of the Commission for the Model PPA for hydroelectric projects of capacities up to and including 5 MW on February 8, 2002, being executed by the Independent Power Producers (“IPP”s) in the private sector in the State of Himachal Pradesh. This petition has been admitted by the Commission for consideration and assigned Petition No. 1/2002 (revised no. 2/2002).                                                                                                                                                                                                          

In the preamble to the Petition filed by the Board, it is stated that the approval to the Model PPA is urgently required for the following reasons: 

 (1.)            Memoranda of Understanding (“MOUs”) and Implementation Agreements (“IAs”) are being executed by the GoHP with Independent Power Producers (“IPPs”) for speedy exploitation of hydroelectric potential in the State. The Small Hydro Power Projects by virtue of being less capital intensive and with shorter gestation period are fairly attractive and IPPs to whom such projects have been awarded are keen to go ahead with the execution of the projects after achieving the financial closure. A PPA is primary transaction document and has to be bankable to ensure the smooth flow of funds for construction of the project.

(2.)            14 projects aggregating to 28 MW, for which IAs have been executed, are awaiting execution of the PPAs. In many of these cases financial arrangements have been tied up by the IPPs with the financial institutions but release of funds is held up for want of PPAs.  

(3.)            In order to facilitate execution of SHPPs in a cost effective manner it is necessary to cut short the delays and hence the urgency to file the petition seeking approval of the Model PPA for facilitating execution of the PPAs in a time bound manner.  

(4.)            The exploitation of the hydel potential is on the priority agenda of the GoHP and in terms of the policy incentives notified from time to time by the GoHP, the Board is required to purchase power offered by the IPPs in respect of all the projects with capacity of and up to 5 MW at a fixed rate of Rs. 2.50 per kWh for a term of 40 years. The rate is quite attractive from the Board’s perspective in view of the fact that if the said rate is discounted @ 12 % per annum, the average rate over a period of 40 years works out to 57.7 paise per unit.  

(5.)            Availability of power from these projects shall go a long way in meeting the   long-term power requirements of the State. The Board presently faces shortage of power during winter months, which is likely to aggravate unless suitable power generating capacity is added in the State in a time bound manner. The power requirement of the State during summer months is also expected to increase with the growing industrialization etc. and the existing summer surpluses are likely to taper down in future. The process of banking the summer surplus energy with the adjoining States to facilitate flattening of the availability of power during various months of the year has already been initiated and in times to come the scope of the same has to be widened and in order to achieve the objective, summer surpluses have to be increased, which is possible only if capacity addition in the system takes place on a continual basis.  

(6.)            Projects of the capacity up to 5 MW are by and large located in the far-flung areas of the State and hence electricity generated would mainly be consumed locally, which would ensure quality and reliable supply to such consumers. Besides, establishment of generating stations at load centres would also bring down the transmission & distribution losses.  

1.7 
In order to ensure that the Model PPA is equitable, just and fair to all the stakeholders such as consumers, the IPPs, the Board etc., the Commission issued public notice announcing the filing of the petition of the Model PPA and inviting objections/suggestions from the interested parties so as to reach the Commission before March 11, 2002. The public notice was published in the following national/ local dailies on the dates shown against each: - 

 (1.) The Indian Express
February 16, 2002 

      
      (Kolkatta Edition)







 (2.) Punjab Kesari



February 18, 2002 

      
      (Jalandhar Edition)







 (3.) The Hindustan Times
February 18, 2002


                (Delhi Edition)









(4.) The Tribune



February 20, 2002 

     
      (Chandigarh Edition)






 (5.) The Indian Express


February 18, 2002 

      
       (Chennai Edition) 

     (6.) The New Indian Express
February 22, 2002


 1.8           Directions were issued to the Board to make available the Model PPA on the HPSEB website and also to make available copies of Model PPA for inspection free of cost and for sale in the offices of the Chief Engineer (PSP), all the Superintending Engineers of Generation circles and all the Superintending Engineers of Operation Circles. 

 1.9 The Commission received objections from 7 IPPs, which were forwarded to the Petitioner vide letter dated  April 1, 2002 for filing rejoinders by  April 20, 2002 individually to the objections/ comments of IPPs. The Board sought extension of time up to May 31, 2002 for submission of its response to the objections, which was granted by the Commission as per the interim order dated April 24, 2002. The Board submitted its replies to the objections on May 31, 2002. The Commission fixed the public hearings of the petition on November 30, 2002 to provide to all the stakeholders, an opportunity to plead their case. The public hearing was, however, postponed for the reasons discussed in the subsequent para.  
1.10 
Omission of Sub Section (2) of Section 43A of ES Act  

The GoHP had issued direction to the HPSEB vide its letter no. MPP-F(2) 16/202 dated September 23, 2002 that “ Till notification omitting sub section (2) of Section 43A of the Electricity (Supply) Act, 1948 under section 51 of ERC Act, the HPSEB may be allowed to approve and sign the PPAs which are pending with HPSEB. The cabinet further decided that HPERC will not re-open the matter where HPSEB has executed the PPAs in respect of projects before setting up of the HPERC.”  

1.11
The section 51 of ERC Act provides as under: - 

“With effect from such date as the Central Government may, by notification in the Official Gazette, appoint, sub section (2) of the section 43A of the ES Act shall be omitted.”

1.12
The views of the Commission in this matter were conveyed to GoHP in its letter No. HPERC/SECY/701/AM/RKG/2002-7090-91 dated October16, 2002 wherein it was mentioned that the applicability of section 43A(2) of ES Act in so far as the State of Himachal Pradesh was concerned did not preclude HPERC from approving PPAs executed or amended after the formation of HPERC between a generating company and HPSEB, except to the restriction in the determination of tariff. The GoHP was, therefore, requested to withdraw the instructions to avoid delays in financial closure of the various projects and legal complications at a later date. The urgency for the withdrawal of the above directions was again highlighted by the Commission in its letter No. HPERC: CMN: 376:SSG: VS: 2002:7515-16 dated November 2, 2002 and it was reiterated that directions issued to HPSEB would have serious ramification for both GoHP as well as the Commission and the public hearing fixed on November 30, 2002 was likely to be rendered farcical due to these directions.   

The case for omission of subsection (2) of section 43A of ES Act was also taken up by the Commission with the Department of Power, Government of India vide letter dated December 19, 2002. The necessary notification omitting Section 43A(2) of the ES Act under Section 51 of the Commissions Act for the State of Himachal Pradesh in this respect was issued by the Central Government on February 5, 2003.  

1.13 The Commission thereafter fixed the public hearing on 24th February, 2002 to hear various stakeholders. The venue and the date of the public hearing were communicated to the objectors/ NGOs/ Press through public notice as well as letters.  

1.14 The Public Hearing took place at the Hearing Hall of the Commission at Shimla on February 24, 2003 wherein the Petitioner, Representative of the GoHP, IPP, HIMURJA Representative, NGO, consumers’ representative presented their views in the open court. The Commission also decided to ask its staff to make independent analysis and presentation on important issues relating to the Model PPA. The Commission was assisted by the consultants- M/s Luthra & Luthra Law Offices, New Delhi.  

1.15
The Commission laid down the sequence of hearing in the       following order:  

(1.)            Presentation by the Petitioner 

(2.)            Presentation by the Objectors who have filed their   objections 

(3.)            Presentation by the Representative of GoHP 

(4.)            Presentation by the Representative of Himurja 

(5.)            Presentation by NGOs, if any 

(6.)            Presentation by the Consumer Representative in accordance with Section 26 of the Commissions Act 

(7.)            Presentation by Commission’s staff 

(8.)            Assistance by M/s Luthra & Luthra Law Offices as amicus curiae as may be required by the Commission 

(9.)            Final wrap up by the Petitioner  

1.16
The Petitioner in the said public hearing raised a preliminary objection regarding the date of public hearing as intimated to them in the Commission’s notice dated 7th February 2003 and requested for the postponement to enable their consultants M/s ICRA to be present. This was objected to by the consumer representative on the plea that this being HPSEB petition, the petitioner cannot be granted an adjournment of the hearing simply on the ground that there was a typographical error in the forwarding letter. The Commission staff was, thereafter, asked to render an explanation in this regard. Shri B.S Bakshi of the Commission submitted that though there was a mistake in the forwarding page of the notice issued to the HPSEB; the schedule annexed thereto stated the correct date of February 24, 2003. In any case, in case of doubt, the Board could have asked for clarification. The Commission ruled that taking all the circumstances into account, it appeared that HPSEB was aware that the hearing was scheduled for February 24, 2003 and not March 24, 2003.  Further GoHP had, too, communicated the right date to HPSEB in advance. Nevertheless, since there appeared to be some confusion over the date, the Commission directed that all the parties present in the hearing could file written statements of any point or issue not raised in the hearing by March 3, 2003 with the Commission, which would be circulated through the fastest means of communication viz. fax, speed post etc. to all other parties present in the hearing by March 5, 2003 for comments/ replies by March 12, 2003.  Only one party M/s DLI Power (India) Pvt. Ltd., Pune (“DLI”) filed the written statement to which the replies were received from the Board and the consumer representative. The Commission has considered all such pleadings, statements and arguments while taking a view in the matter. The video and audio recording of the proceedings is available.  

1.17      The objections to the Model PPA received by the Commission through written communications, those raised during the public hearing, those received after the public hearing, the Petitioner’s response on these objections and the findings of the Commission are dealt hereinafter in the subsequent chapters.

Chapter-2
OBJECTIONS & SUGGESTIONS BY STAKEHOLDERS  

2.1
In response to the public notice published in the leading news papers inviting objections / suggestions to the petition filed by the Board for the Model PPA, the following parties submitted their objections / suggestions:  

·        M/s Prodigy Hydro Power Pvt. Ltd., Jalandhar (Punjab) 

·        M/s Modline Constructions Pvt. Ltd, Manimajra, Chandigarh 

·        M/s Indian Small Hydro Power Developers Association, Paonta Sahib (H.P.) 

·        M/s Puri Oil Mills Ltd, New Delhi 

·        M/s Sarabai Enterprises Pvt. Ltd., Sarabai, Distt. Kullu(H.P.) 

·        M/s DLI Power (India) Pvt. Ltd, Pune 

·        M/s A. Power Himalayas Ltd., Paonta Sahib, (H.P.)  

2.2  The Commission has duly considered the various objections and suggestions received and rejoinders filed by the Board.  Wherever the objections are on similar lines, they have been grouped together for simplicity and ease of reference.  These are, therefore, grouped in different categories according to nature and character of objection.  In the following sections the major objections are first summarized and followed by relevant reply of the Board. The views of the Commission on each objection / suggestion have been dealt in chapter-6.  

2.3
Placing of previous PPAs on record
         Objector – M/s Modline Constructions Pvt. Ltd.  
HPSEB shall place on record the previous PPAs, which it has entered into with the IPPs for projects below 5 MW capacities and also for more than 5 MW capacities, and the Commission should take into consideration such previously executed PPA(s) while approving the Model PPA.  
Board’s reply  
(a)
Copies of all the previous PPAs executed have been submitted to the commission vide letter No. HPSEB/CE(PSP & SO)/ HPERC-PPA/2002-1707 dated  March 14, 2002.  

(b)
Board submitted that the present petition was for the approval of Model PPA for projects upto and including 5 MW capacity, hence, reference to earlier PPAs for projects above 5 MW was not appropriate.  The Board further submitted that the proposed Model PPA, after the approval by the Commission, would serve to establish a framework to draft individual PPAs for each of the small hydropower projects. The development of this framework will facilitate expeditious execution of a large number of such individual PPAs in a uniform, transparent manner, particularly as the generation tariff payable to such projects was fixed at a uniform rate independent of the individual station costs. The PPAs for the large projects, on the other hand, are normally developed based on the peculiarities of the project and the costs incurred, on a case-to-case basis.  The Model PPA, therefore, was not comparable to PPAs of large  projects.  Further, the Board clarified that it has already taken cognisance of PPAs already executed for projects below 5 MW while drafting the Model PPA.   

2.4
Water royalty

Objector- M/s Puri Oil Mills Ltd.  
The exemption period for water royalty has been fixed for 15 years in the proposed Model PPA.  It is felt that it is too short a period to recover the cost of heavy investment in the remote areas of this hilly State and so this period may be extended to at least 25 to 30 years.  

        Objector- M/s Indian Small Hydro Power Developers Association  


Most of the progressive states like Karnataka have totally exempted the water royalty. The objector has further gone to add that the exemption period in Himachal Pradesh be extended upto 20 years from the date of generation.  

Boards reply:  

The Model PPA is an agreement to be executed between the Developer and the Board for the purchase of net saleable energy after adjustment of the free power.  The issue of Water Royalty was a subject matter of the IA between IPP and the GoHP and did not concern the Model PPA.  Accordingly, the issue did not lie within the purview of the petition under consideration.  

 2.5
Tariff for net saleable energy 
 (a)
Normal Power Rate
Objector - M/s Prodigy Hydro Power Pvt. Ltd. & M/S Sarabai 

                Enterprises Pvt. Ltd.  

The rate should be indexed with the inflation and interest rate so that real value of Rs 2.50 per unit after 40 years from now is not eroded in real terms.    

 (b)
Peaking Power Rate

Objector  - M/S Prodigy Hydro Power Pvt. Ltd. 

 Peaking Power rate should be higher by at least twice of the above-mentioned rate. 

 Board’s reply  
a)
HPSEB was bound by para 1 of the Government Notification No. MPP-F(2)-1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which states, “HP State Electricity Board shall purchase power from private parties/joint sector companies setting up Micro Hydel Power stations @ Rs. 2.50 per unit”.  The notification did not provide for any escalation on any account.  

The tariff for purchase of Net Saleable Energy from such stations has been fixed by the State Government after exhaustive discussions with IPPs, Chamber of Commerce & Industry, HPSEB and other stakeholders.  

The cost of generation across the years for a hydro station varies primarily on two accounts viz. Debt service obligation and Operation & Maintenance (O&M) costs.  The debt service obligation of the project, which was higher during the initial years, reduces over the years.  The O&M cost, on the other hand, is a relatively smaller proportion of the total cost of generation in the initial years, but tends to rise.  There is, however a net decrease in expense with the passage of time on account of reduction in debt service obligations.  The cost of generation will further reduce steeply after the entire debt service obligations are met.  Therefore, the Board was of the view that the fixed rate of Rs. 2.50/kWh, during the period when there is no debt servicing obligation, adequately compensates the IPP.  

In view of above, the Board was of the opinion that the proposed tariff did not call for any indexation with inflation and interest rate.  

b)
The Board submitted that it did not find any merit in this suggestion, as the small hydro projects are typically run-of-the-river type with negligible pondage.  Run-of-the-river type of projects are base-load stations by design, devoid of capabilities to conserve water during low load periods to utilize the same for generating peaking power when required.  The argument of the Objector therefore did not merit consideration.  

Objector-M/s Modline Constructions Pvt. Ltd.  
a)
The rate of Rs. 2.50 per kWh should not be fixed, but should be in line with the rates fixed by other states in the country and a nominal annual increase of about 5% (five percent) to the said rate of Rs. 2.50 should be incorporated. Alternatively the said rate of Rs. 2.50/kWh can be linked with an annual percentage increase/decrease with the prevailing inflation rate in the country.  

b)
The company reserves its right to file supporting documents(if any) in support of above at a later stage.  

Board’s reply
a)
HPSEB was bound by para 1 of the Government Notification No. MPP-F(2)-1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which states, “HP State Electricity Board shall purchase power from private parties/joint sector companies setting up Micro Hydel Power stations @ Rs. 2.50 per unit”.  The notification did not provide for any escalation on any account.  

The tariff for purchase of Net Saleable Energy from such stations has been fixed by the State Government after exhaustive discussions with IPPs, Chamber of Commerce & Industry, HPSEB and other stakeholders.  

The advertisement/bidding documents published by the GoHP to invite investments for the development of projects with capacity upto and including 5 MW in the private sector clearly specified the power purchase at the fixed tariff.  The developers have responded to the offer being fully aware of the applicable tariff.  Further, the MoU entered by M/s Modline Constructions Private Ltd. with the State Government on June 2, 2001, also specified a rate of Rs. 2.50/kWh with no escalation provision for the entire currency of the Project.  

On the issues of incentives provided to such projects in certain other Indian States, the Board submitted that the economics of power purchase and generation vary from State to State.  This was based on the available thermal-gas-hydel generation mix, proportion of own generation to power purchase, untapped potential of the State’s hydro, thermal and renewable sources, demand supply gap, and such other factors.  The factors highlighted above would determine the marginal cost of power available to the State and its propensity to absorb a certain level of cost of power. This in turn would  dictate the incentives made available to hydro and other renewable sources of energy for their development and promotion.  The State Government, in order to promote hydropower development in the State, has declared the tariff of Rs. 2.50/kWh, after consultation with the developers and industry associations.  The Board, therefore, submitted that the comparison of tariff for small hydro projects in Himachal Pradesh with those existing in other Indian States was not appropriate.

The Board also submitted that the cost of generation across the years for a hydro station varied primarily on two accounts viz. Debt service obligation and Operation & Maintenance (O&M) costs.  The debt service obligation of the project, which is higher during the initial years, reduces over the years.  The O&M cost, on the other hand, is relatively a smaller proportion of the total cost of generation in the beginning, but tends to rise.  There is, however, a net decrease in cost during the initial years, on account of reduction in debt service obligations.  The cost of generation would further reduce steeply after the entire debt service obligations are met.  Therefore, the Board was of the view that the fixed rate of Rs. 2.50/kWh, during the period when there is no debt servicing obligation, adequately compensates the IPP and did not call for any pre-fixed escalation in tariff.  

Section 1(c) of the Commission’s draft guidelines for PPA for projects below 5 MW stipulate, “In view of the fact that the tariff has already been decided and other commercial terms settled bilaterally in principle, HPERC shall deal with such PPAs on arms length basis without a need for it to undertake detailed scrutiny”.  Further, the Note with reference to Section 6 of the Commission’s draft guidelines for PPA in respect of hydroelectric projects upto 5 MW states “there will be no necessity of analysis of the tariff by using the proper technique in case the tariff has been decided bilaterally between the GoHP and the prospective IPP”.  As elaborated above, the tariff has already been agreed bilaterally vide MoU and hence there was no ground for a review of the tariff provisions. 

b)
The objector’s comment on the right to file objections/suggestions at a later stage was not tenable.  The public notice issued by the Commission during February 2002 inviting comments from interested parties/stakeholders, clearly specified that the last date for submission of comments/suggestions on model PPA was March 11, 2002, and that submissions made after that date would not be entertained.


 Objector - M/s Puri Oil Mills Ltd. & M/s Indian Small Hydro Power
                Developers Association  

a) 
Tariff  

Tariff has been fixed at Rs. 2.50 per kWh for the next 40 years in Himachal Pradesh without any escalation clause.  On the other hand escalation has been allowed by the other State Governments for small hydropower generation projects.  The State Government Policies of Punjab, Haryana, Karnataka, Andhra Pradesh, Kerala and Rajasthan can be taken as evidence to the same to attract more Developers and to rationalize the future energy tariff policy.  The paper calculations and economics may reflect that the fixed tariff is appropriate but looking to a long term investments of 40 years, it certainly lacks incentives to a Developer for the following reasons which are more relevant in the Himalayan Region due to young and weak geology:  

·        Risk of hydrology; 

·        Risk of geology; 

·        Risk of transmission lines; 

·        Risk of cost overrun for implementation; and 

·        Risk of cost time overrun for implementation. 

·        Financial risks 

·        Unforeseen risks  

Recent cases of hydropower stations in Himachal Pradesh, Uttranchal and J&K may be seen to take into account such risks.  Further for SHPPs, enough investigations and time services data are not available and hence more risks are there.  

b) 
Realisation  

Another important factor is the depreciation of Indian Rupee, which should be considered on a long-term investment. The future replacement and maintenance cost should also be considered.  
  

The developers also requested the Commission to consider the future projection of the energy tariff in next 40 years and for providing  reasonable incentive to the small hydropower developers.  Against the fixed price of Rs. 2.50, it was proposed that a nominal increase of minimum 10 paise per annum be provided in the tariff.  It would partly take care of the future risks and depreciation of the Rupee.  This escalation shall work out to an increase of 2% and the power tariff of Rs. 4.50 may be the most reasonable at the end of the 40 years period.  The levellised tariff on this account shall be below Rs. 2.80 for a period of 40 years and this small incentive must be considered in the Model PPA.  

c)                 Demand generation charges/Minimum consumer charges  

It should be on the basis of sanctioned load minus the capacity of the hydropower project for captive industry.  

d)      Peak Load Charges for Captive use  

There should be no peak charges to the captive unit subject to the energy consumed during peak load period in excess of energy generated by the hydropower station during peak load hour in a particular month/time.  
e)      Advance Consumption Deposit (ACD) for captive use  
ACD required from the energy consumption unit should be the difference between average units consumed by captive units and average unit generated by the project station during the month or the difference between the load connected to the captive use and the capacity of the generating station.  

Board’s reply  

a)
Tariff 

HPSEB was bound by para 1 of the Government Notification No. MPP-F(2)-1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which states, “HP State Electricity Board shall purchase power from private parties/joint sector companies setting up Micro Hydel Power stations @ Rs. 2.50 per unit”.  The notification did not provide for any escalation on any account.  
The tariff for purchase of Net Saleable Energy from such stations has been fixed by the State Government after exhaustive discussions with IPPs, Chamber of Commerce & Industry, HPSEB and other stakeholders.  

On the issues of incentives provided to such projects in certain other Indian States, the Board submitted that the economics of power purchase and generation vary from State to State. This was based on the available thermal-gas-hydel generation mix, proportion of own generation to power purchase, untapped potential of the State’s hydro, thermal and renewable sources, demand supply gap, and such other factors.  The factors highlighted above would determine the marginal cost of power available to the State and its propensity to absorb a certain level of cost of power. This in turn would  dictate the incentives made available to hydro and other renewable sources of energy for their development and promotion.  The State Government, in order to promote hydropower development in the State, has declared the tariff of Rs. 2.50/kWh, after consultation with the developers and industry associations. The Board, therefore, submitted that the comparison of tariff for small hydro projects in Himachal Pradesh with those existing in other Indian States was not appropriate. 

The cost of generation across the years for a hydro station varies primarily on two accounts viz. Debt service obligation and Operation & Maintenance (O&M) costs.  The debt service obligation of the project, which is higher during the initial years, reduces over the years.  The O&M cost, on the other hand, is relatively a smaller proportion of the total cost of generation in the beginning, but tends to rise.  There is, however, a net decrease in cost during the initial years, on account of reduction in debt service obligations.  The cost of generation will further reduce steeply after the entire debt service obligations are met. Therefore, the Board was of the view that the fixed rate of Rs. 2.50/kWh, during the period when there is no debt servicing obligation, adequately compensates the IPP and did not call for any pre-fixed escalation in tariff.  

The Objectors have further outlined certain risks associated with investments in hydropower projects. The Board believed that the developers would undertake feasibility of the project keeping in view the tariffs applicable and the risks associated along with possible risk-mitigation measures, before committing their investment.  The Government has received an encouraging response from the investors till date to the incentive scheme formulated and a significant number of MoUs have already been executed by the State Government (GoHP) with various developers.  The Board, therefore, disagrees with the contention of the Objectors that the incentive scheme was a dampener for attracting investments.

In view of above, there was no justification for reconsidering the tariff.  

b) 
Realisation  

The tariff for these projects was not being determined on a cost plus basis, where change in costs/tariffs can be passed through at actuals.  The Board was of the view that the developers are expected to plan their sourcing of equipment and means of financing keeping in view the fixed tariff of Rs. 2.50/kWh provided by GoHP in its incentive scheme.  The tariff has been formulated by the Government after due deliberations with the stakeholders.  A separate provision in the tariff on account of depreciation of rupee was, therefore, not warranted.  

As for the provision of escalation in tariffs as requested by the Objectors, the matter has already been dealt with by the Board in its reply  to the tariff objection as per ‘a’ above.  

c)
Demand generation charges/Minimum consumer charges   

The issue raised by the Objectors refers to captive use, which did not fall under the purview of the present petition.  The instant petition was for the approval of the Model PPA for IPPs selling their entire saleable energy to the Board. The contention of the Objectors, therefore, did not warrant a reply here.  

The Model PPA stipulated that if the company opts to make captive use subsequently during the agreement period, a supplementary agreement should be executed for this purpose.  

d) 
Peak Load Charges for Captive use 

The issue raised by the Objector referred to captive use, which did not fall under the purview of the present petition. The instant petition was for the approval of the Model PPA for IPPs selling their entire saleable energy to the Board.  The contention of the Objectors, therefore, did not warrant a reply here.  

The Model PPA stipulated that if the company opts to make captive use subsequently during the agreement period, a supplementary agreement should be executed for this purpose.  

e)
Advance Consumption Deposit for captive use  

The issue raised by the Objector refers to captive use, which did not fall under the purview of the present petition.  The instant petition was for the approval of the Model PPA for IPPs selling their entire saleable energy to the Board.  The contention of the Objectors, therefore, did not warrant a reply here.  

The Model PPA stipulated that if the company opts to make captive use subsequently during the agreement period, a supplementary agreement should be executed for this purpose.  

2.6    Grid Interconnection facility
Objector- M/s Puri Oil Mills Ltd  

The costs of operation and maintenance of the grid inter connection facilities should be borne by the Board.  This is essential in order to tap and promote the potential of SHPPs in the State. Since overheads of small hydro projects are higher than the medium/large hydel projects, it is desirable that extra incentives be made available to small developers.  

Board’s reply:  

HPSEB was bound by Para 8 of the Government notification No. MPP-F(2)– 1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which stipulates that “the interfacing including transformers, panels, kiosks, protection, metering and HT Lines from the point of generation to the HPSEB’s nearest HT substation and its maintenance will be undertaken by the IPP at its own cost.  Alternatively, these works and their maintenance could be undertaken by the Board, at charges to be decided by the Board.”  

As defined in the Clause 2.2.53 of the Model PPA, the interconnection facilities form an integral part of the Project.  Accordingly, the cost of execution, operation and maintenance of the interconnection facilities has also to be met as a part of the project Construction/Operation cost.  

Further, the Board submitted that the State Government notified the incentive scheme policy referred above, to invite private participation in the development of micro hydel power projects in the State.  A number of IAs have already been executed with various developers by the State Government ever since, while many others were in the pipeline. The Board cannot bear the cost of such facilities with the limited resources available to it, for all such projects under process and the future projects of similar nature.  The contention of the Objector was, therefore, not justified.  

Objector – M/s Indian Small Hydro Power Developers
                Association  

To develop the hydro potential, 33 kV grids for interconnection point should be built by HPSEB at their own cost in the manner that the transmission line from the generating station of the small hydro power project to the interconnected point should not be more than 10 kms.  Since return of revenue as per tariff is fixed, the projects are likely to be unviable, in case very high burden of transmission cost is to be put to the cost of small hydro power stations.  Maintenance of the grid station should also be done by HPSEB as they have the advantage of getting power at fixed cost for next 40 years.  

In many foreign countries as a special incentive to SHPPs, the energy produced by them is purchased at higher tariff for the sake of harnessing and development of hydro power in the rural areas.  It is a fact that cost of overheads on small projects is much more as compared to medium or larger projects and as such the policy for small hydro projects must include extra incentives.  Even Government of India as well as the Hon’ble Prime Minister has announced that 10% of the energy in the National Grid should be from the non-conventional energy source for which extra incentive should be provided and small hydro power is a part of the same.  

Board’s reply  
The Board submitted that extension of the 33kV State grid network to accommodate each of the small hydro projects within 10km of the State Grid should be capital intensive and cost-inefficient and an unjustifiable expenditure for the capacity and number of such projects involved.  The developer should, in fact, determine the viability of the project by also considering the layout of the constituents of the State Grid Network.  The Board further clarified that the Model PPA did not restrict the interconnection of the project at 33 kV, and the Project Company might provide the interconnection at EHV/22 kV/11 kV substation of the Board.  

The Objector had further suggested that the Board should also do the maintenance of the grid station.  The Board would like to clarify that the Model PPA did not envisage maintenance of the grid sub-station within IPP’s scope, which was already being done by the Board.  The interconnection facilities shall be maintained by the Board as per the provisions of the Model PPA at the cost of the IPP.  

The specific objection in regard to tariff and incentives granted to such stations elsewhere has been dealt in Para 2.5 above.  

2.7    Mode of Dispatch Notice
Objector-M/s DLI Power (India) Private Ltd.  

The words “or regular mail” be added after the words “seven (7) days notice by fax” in the 2nd line of Section 4.1.7 of Article 4. This suggestion is made in view of the fact that in the case of fax it is possible that the sender might consider the fax as being successfully sent but it may not have been properly received at the other end. The suggestion helps in the fulfilment of the sender’s obligation in having informed the Board in writing and thus avoiding a dispute.  

Board’s reply:  

The Board would like to bring to the notice of the Objector that this aspect has been adequately covered under Clause 14.1 of the Model PPA.  The second paragraph of this clause stated, “all notices and communications given by telefax, telex or telegram shall be confirmed by delivering confirmation letter by hand or by registered mail to the respective address.  All notices shall be deemed delivered upon receipt”.  

2.8
Approval of Chief Electrical Inspector
Objector- M/s Modline Construction Pvt. Ltd.  

The requirement of approval of the Chief Electrical Inspector of the Government for energisation as provided in Section 4.1.2. (iii) of the PPA should be dispensed with if such a requirement was not mandatory under the Indian Electricity Acts/Rules.  
Board’s reply  
Rule 63 of the Indian Electricity Rules clearly specified the requirement for approval by the Electrical Inspector before commencing supply of high voltage to any person.  Therefore, there was no ground for dispensing with this provision in the Model PPA.  

2.9
Payment of Capital Charges
Objector-M/s Prodigy Hydro Power Pvt. Ltd.   

During the period of capital maintenance, the purchaser HPSEB must pay the capital charges.  

Board’s reply:  

The tariff proposed for the SHPPs is fixed at a flat rate of Rs. 2.50/kWh for the entire quantum of net saleable energy of the project. As the tariff proposed for these projects was based on the Net Saleable Energy available without any linkage to availability, the developer was expected to maintain suitable reserves for undertaking the capital maintenance.  The suggestion of payment of capital charges by the Board during the period of capital maintenance for these projects, therefore, was not acceptable.  

2.10
Operating  Committee
Objector- M/s Puri Oil Mills Ltd.   

The sub clause vi (b) of the Section 5.6 relating to settlement of unresolved matters, requires review and reconsideration.  

Board’s reply:  

No clause/sub-clause bearing the number referred to by the Objector exists in the Model PPA. However, it appears that the Objector was referring to the provisions under Clause 5.6 (c) of the Model PPA. The Board was of the opinion that the contents of this clause did not need any review/reconsideration in view of the fact that the Operating Committee, has, under its purview, the issues concerning the co-ordination of the Project Operation with the Grid System and other related issues. Accordingly, the arrangement proposed for residual matters are in order.  

2.11
Deemed Generation:
Objector - M/s Modline Constructions Pvt. Ltd. and M/s DLI   Power (India) Private Ltd.    

The Note to Section 6.4 provides that “The provision under Section 6.4 shall be applicable only in cases where the Project Line is connected to the manned 22kV Sub-Station declared as a Control Sub-Station by the Board/33kV/EHV Sub-Station of the Board.


That the provisions of this Section should be applicable to all the sub-stations of the Board. 

The explanation given by M/s DLI for making this suggestion is that the project economics are based upon minimum deliverable energy and as such there should not be any specific restriction on connection of the plant to a manned sub-station.   

Boards reply:  

The note specified in Model PPA stipulates that the deemed generation provisions shall be applicable only in such cases where the Project Line was connected to a manned 22 kV sub-station (declared as a controlled sub-station by the Board) / 33 kV/EHV Sub-station of the Board.  This was in accordance with Para 11(b) of the State Government notification No. MPP-F (2) – 1/2000 dated  May 6, 2000.  The Model PPA and the Government notification referred above thus precludes payment of deemed generation in the event of the project being connected to an 11kV system or unmanned 22 kV substation or other such systems not covered under the note at the end of clause 6.4.  

This clause has been inserted considering the operational characteristics of the various constituents of the State Grid Network. In case of a manned substation, in the event of a transformer-tripping, a line fault etc., the operator manning the substation can route the power being evacuated from the project connected to such substation through alternate supply paths so as to maintain continuity of evacuation.  On the other hand, in far-flung rural areas, a single 22kV feeder caters to a number of load centres through multiple 22/0.4kV transformers connected to it. In such case, location and rectification of a line fault could take considerable time given the spread and topography of the State.  The Board would not be able to evacuate the power from a project connected to such feeder in such event of a fault till its rectification.  The Board cannot assume the contractual obligation of deemed generation payment to the project in such instances. Alternatively, the project could be connected to 33kV/EHV substation forming part of the State transmission system wherein evacuation continuity could be ensured through grid interconnections.  The Board has hence incorporated this clause specifying that deemed generation provisions will be applicable only if the project line was connected to a controlled 22 kV manned substation declared as a controlled substation/33 kV substation/EHV substation. However, the Company, at its cost, has the option to extend the project line upto the reliable interconnection points, i.e. 22 kV manned substation declared as a controlled substation/33 kV/EHV sub-station etc. to avail of deemed generation benefits.  

In view of the above, the provision of deemed generation cannot be applied to all the substations of the Board.  

Objector- M/s Puri oil Mills Ltd  
The time limits mentioned in clauses (i), (ii), (iii) & (iv) of proviso to Section 6.4 of the Model PPA under the deemed generation are vague and require reconsideration in the interest of small hydro power developers.  

Board’s reply:  

The Objector has requested for a review of the time limits embedded in the deemed generation clause in Article 6.4 of the proposed Model PPA.  The Board submitted that Clause 6.4 (ii) and 6.4 (iv) of the Model PPA referred to by the Objector did not specify any time limits.  The contention in regard to these clauses, therefore, did not warrant a reply.  As for the Clause 6.4  (i) and 6.4 (iii), the Board submitted the following:  

The time limit of 20 minutes specified under Clause 6.4 (i) of the Model PPA has been proposed in view of the fact that it would be practically impossible to identify the loss in generation, and reasons for the delayed restoration of supply during smaller time-intervals.  This was on account of communication constraints and the operational requirements of the State Grid system.  The Board was of the view that any reduction in this stipulated time would result in avoidable disputes of claims, difficult to settle.  

The time limit of 480 hours in a year as specified under Clause 6.4 (iii) of the Model PPA corresponds to a normative system availability of nearly 95%.  The Board was of the opinion that this availability assumption was quite reasonable for the transmission system likely to be associated with SHPPs, considering the access and operating conditions of the Network in the hilly State terrain.  Further, this normative availability also accounts for the shut down that will be availed for the planned maintenance of the sub-station and associated transmission network.  

The time limit referred above has been incorporated in the Government notification after due discussions with the developers while formulating the incentive policy for SHPPs.  

HPSEB has accordingly set these time limits in the petition in accordance with Para 11 (b) and 11 (c) of the Government Notification bearing No. MPP-F (2) – 1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which stipulates that for the purposes of deemed generation, water spillage beyond 480 hours in a year attributable to the conditions detailed in the Model PPA and non-availability of the transmission system beyond interconnection point for a period of 20 minutes or more at a time shall only be considered.  

HPSEB also added that the objector has simply termed the stipulation as vague, and has neither dwelled upon the reasons for such opinion nor has made any constructive suggestion.  Although it shall be a constant endeavour of the Board to minimise the interruptions in the State Grid network, it cannot assume a contractual obligation in this regard.  The Board was of the view that the time limits specified in the aforesaid clause of Model PPA were quite realistic and reasonable and did not warrant a review.  

Objector - M/s Indian Small Hydro Power Developers
                         Association
 Since the capital cost will be invested and repayments will have to be made on the loans to Financial Institution, loss of generation must be compensated to the project stations for down time of more than 480 hours in a year which should include all kinds of interruptions/outages even of a small nature of more than two minutes at any time by the Board.  

Boards reply:  

The time limit of 20 minutes specified under Clause 6.4 (i) of the Model PPA has been proposed in view of the fact that it would be practically impossible to identify the loss in generation, and reasons for the delayed restoration of supply during smaller time-intervals.  This was on account of communication constrains and the operational requirements of the State Grid system.  Further, the synchronization of the SHP with the State grid in all such eventualities would itself take much more than the two minutes duration proposed by the Objector.  The Board was of the view that any reduction in this stipulated time would result in avoidable disputes of claims, difficult to settle.  

The time limit referred above has been incorporated in the Government notification after due discussions with the developers while formulating the incentives policy for SHPPs.  

HPSEB has accordingly set these time limits in the petition in accordance with Para 11 (C ) of the Government notification No. MPP-F (2) – 1/2000 dated May 6, 2000 and subsequent amendment dated December 16, 2000, which stipulates that for the purposes of deemed generation, non-availability of the transmission system beyond interconnection point for a period of 20 minutes or more at a time shall only be considered.  

The Board, therefore, was of the view that a downward revision of the minimum interruption duration for claim of deemed generation by the SHP would be inappropriate.  

Objector- M/s Prodigy Hydro Power Pvt. Ltd.  

Mini/small projects should not be backed down in merit order dispatch. In case, they are asked to back down, they should be given the benefit of deemed energy.  

Board’s reply:  
The deemed generation provisions as applicable in the proposed Model PPA to SHPPs meeting the pre-set conditions, stipulates, subject to certain conditions, that any loss in generation at the Station due to receipt of backing down instructions from the HPSEB shall count towards deemed generation.  Hence, the Projects satisfying the deemed generation conditions are adequately protected against any loss of generation on receipt of backing down instruction from the Board.  

2.12
Third Party Sale 

Objector-M/s Puri Oil Mills Ltd.  
Keeping in view the future of power sector in a developing country it is desirable that third party sale should also be allowed to developers within the State or outside the State as the case may be. 

Board’s reply:  

The Model PPA envisages the sale of entire saleable energy by the IPP to the Board.  The sale to third party within or outside the State was, thus, not within the scope of present petition but a subject matter of GoHP Policy and IA executed by the developers with the GoHP.  The contention of the Objector, therefore, did not warrant a reply here.  

2.13
Banking and Wheeling of Energy

Objector- M/s Puri Oil Mills Ltd.  

Since energy generated cannot be stored in the event of third party/captive sale, it should be automatically allowed for banking and wheeling and account be settled by end of the financial year.  

For wheeling and banking in a particular year, there should be no extra difference charges during billing months if the banked energy is delivered to the captive unit on behalf of the Company and it should be at the same banking rate provided the energy was consumed in the same financial year.  It should be noted that in Himachal Pradesh the Board is receiving power from old hydropower projects where generation cost is cheaper than the new and future projects and as such there should be no extra charges between the banked energy month and the bill month in the same financial year.  

Board’s reply:  

The issue of banking and wheeling of energy did not fall under the purview of the present petition, which was for the approval of the Model PPA for IPPs selling their entire saleable energy to the Board. The Model PPA did not incorporate the aspects pertaining to wheeling and banking of power. The contention of the Objector, therefore, did not warrant a reply here.  

2.14
Metering Standards and Testing
Objector-M/s  Puri Oil Mills Ltd.   

The clauses under Section 7 relating to metering standards & testing are vague and require to be reviewed. 

 Board’s reply 
The provisions relating to metering standards & testing have been detailed out in the Section 7 (Clause 7.1 to Clause 7.17) of the Model PPA and the Board disagreed with the Objectors’ contention that these provisions are vague.  Further the Board submitted that the observation made by the stakeholder did not elaborate any suggestions/reasons for terming these provisions as vague and in the absence of the same, it was not possible to furnish any specific reply. 

  

2.15
Location of Meter

Objector - M/s DLI Power (India) Private Ltd. 
 All meters and metering devices owned by the IPP shall be installed at the IPP’s switchyard.  The meters shall be located after the main transformer to measure the Net Saleable Energy for calculating the payments to the IPP subject to deduction towards the Government Supply as stipulated elsewhere in the Agreement. Modifications consistent with this suggestion should be accordingly made in relevant provisions of the Model PPA. As the Board is installing and maintaining the project lines etc. at the IPP’s cost, the transmission losses from IPP’s switchyard to the Board’s Interconnection Point should be to the Board’s account. 
Board’s reply:  

The contention of the Objector that the Board was installing and maintaining the project lines at IPP’s cost was incorrect.  The Clause 7.1 of the Model PPA clearly stipulates, “ The Project Line(s) shall be constructed, operated and maintained by the Company as a part of the Project for evacuating power from the Project”.  Further, the Interconnection Point has been defined in Clause 2.2.43 of the Model PPA as follows “Interconnection Point means the physical touch point where the Project Line(s) and the allied equipment forming a part of the Interconnection Facilities are connected to the ____ kV bus-bars on the ___ kV substation of Board at _______”.  This Clause in the Model PPA has been drafted in accordance with the IAs executed in the past and the standard IA of the State Government.  The Objector has also executed four IAs wherein the same clause exists.  

The above provision clarified that the transfer of power generated from the project to the Board’s network was being affected at the Inter-connection point.  The correct measurement of the saleable energy injected into the grid from the project can, therefore, only be made at the interconnection point.  Accordingly, the contention of the Objector that the metering of saleable energy should be done at the IPP switchyard and the Board should bear the losses between the generator and the inter-connection point did not merit consideration. 

 The Para 8 (i) of the Government Notification No. MPP-F(2) – 1/2000 dated May 6, 2000 stipulates, in this regard, that the construction and maintenance of the High Tension Lines from the points of generation to the Board’s nearest High Tension Lines Sub-station will be undertaken by the producer as per the specifications and requirements of the Board for which the producer will bear the entire cost.  Alternatively, these works and their maintenance could be undertaken by the Board at the charges to the Company in the Model PPA in accordance with the Notification. 

2.16  Letter of Credit
Objector-M/s DLI Power (Private) Ltd.   

a)
In Para 3 of Section 8.1 of the Model PPA, in the last sentence the word “Company” should be replaced by “Board” because the Letter of Credit was being provided by the Board as a security for the timely payments to be made by the Board to the Company.  The Government policy also provides for purchasing the power generated at Rs 2.50 per unit.  As such the company should not be subjected to any reduction in revenue on account of Board’s inability to make payments by cheque within the stipulated time that shall warrant invoking the letter of credit.  

b)
Further, in the first sentence of Para 5 of  Section 8.1, after the word “Board”, add  “within seven (7) days” and the words “at Board’s expense” be inserted after “next monthly bill”.  

The reason for making this suggestion is that if the Letter of Credit has to be drawn by the Company on account of non-timely payment of its dues by the Board, the cost of reinstatement should be to the Board’s account and not to the Company’s, and hence a clarification of the provision is required.  

Board’s reply:  

a) 
The provision made was in line with the Para 10 (iii) of the Government Notification No. MPP-F (2) – 1/2000 dated May 6, 2000, which stipulates that the HPSEB shall open a revolving Letter of Credit to ensure timely payment to the Company for which the charges shall be borne by the Company.  Therefore, the suggestion was not tenable.  

b) 
The Objector has suggested that in the event of operation of Letter of Credit by the Company, the restoration of the amount of Letter of Credit by the Board should be done within 7 days. The Board was of the view that this would not provide any additional comfort to the developer, as the Model PPA provides that the Board shall restore the amount of Letter of Credit within the scheduled date of payment for the next monthly bill.   

The suggestion of the Objector that the restoration of Letter of Credit should be done at the Board’s expense was not specifically required to be incorporated.  The paragraph 5 of Clause 8.1 of the Model PPA stipulates that the other detailed modalities regarding operation and maintenance of Letter of Credit shall be mutually decided by the Parties.  The modalities regarding operation and maintenance of Letter of Credit would also cover the aspect of the charges for restoration of the amount of Letter of Credit.  
2.17
Billing and payment
Objector-M/s Modline Constructions Pvt. Ltd. 
 a)
Section 8.2 of the Model PPA provides for incentives in the form of rebate @ 1.5% of the gross amount of the bill in case payment of the bill is made on or before the due date of payment by the Board.  

The Board should only be entitled for a rebate for each day of payment made before the due date and the same should be in line with Section 8.3 as in the case of late payment by the Board, i.e. in case of payments made on and before the due date of payment, the Board should be entitled for a rebate at the rate of 1.5% per month and for this purpose the month shall be considered to comprise thirty days.   

b)
The stakeholder/respondent company reserves the right to file objection/suggestions falling under this section (Section 8.1) at a later stage. 

Boards reply:  

a)
The rebate and penalty provisions in Section 8.2 of the Model PPA are in line with the general industry practice in this regard.  The Board further submitted that the penalty provisions have been stipulated in accordance with the Para 10 (iii) of the GoHP notification No. MPP-F (2) – 1/2000 dated May 6, 2000.  Most PPAs executed elsewhere, at both Central and State level, provide for a fixed rebate applicable on payments made within the due date while the penalty was applicable for each day of delay in payment by the purchaser.  In view of the above, the Board was of the opinion that the flat-rate rebate provision of 1.5% was reasonable and did not mandate any amendment.  

b)
The objectors comment on the right to file objection /suggestions at a later stage was not tenable.  The public notice issued by the Commission, during February 2002 inviting comments from interested parties/stakeholders, clearly specified that the last date for submission of comments/suggestions on the Model PPA was March 11, 2002, and that submissions made after this date would not be entertained. 

 2.18  Delayed Payment
Objector-M/s Puri Oil Mills Ltd. 
It has been suggested that in case of delayed payments by the Board, the interest clause should be reviewed. 

 Board’s reply: 

The Board submitted that the Clause 8.3 of the Model PPA provides for a penalty @ 1.5% per month on the delayed payment of the undisputed amount of the Bill.  The penalty was payable for each day of delay in making such payment beyond the due date.  The penalty provisions in the Model PPA are in line with the standard industry practice.  The penalty @ 1.5% per month was equivalent to a rate of 18% per annum which was much higher than the prevailing Working Capital Interest Rates and thus has an in-built deterrent against the delayed payments.  HPSEB was, therefore, of the opinion that the penalty provisions in the Model PPA are reasonable and did not call for any review. 

 2.19
Escrow Facility
Objector- M/s Prodigy Hydro Power  Pvt. Ltd. 
 HPSEB should open an escrow account pledging their receivable against the power purchased from the IPP.  

Board’s reply:  
The Objector has suggested HPSEB to open an escrow account pledging their receivables against the power purchased from the IPP.  In this regard, the Board submitted that its was bound by para 10 (iii) of the Government notification NO. MPP-F(2) – 1/2000 dated May 6, 2000 along with its subsequent amendment dated December 16, 2000, that stipulates a two-tier payment security mechanism comprising of a revolving Letter of Credit opened by the Board and provision of State Government Guarantee for the payment liabilities of the Board towards the developer.  In addition, the notification further provides for a penalty @ 1.5% per month on the outstanding dues that serves as a disincentive for delay in payment of the Company’s dues.  The Board has, accordingly provided for Letter of Credit, Government Guarantee and penalty of late payment, under Clauses 8.1 to 8.3 of the Model PPA.  

The Board was of the opinion that the amount payable to these small hydro power projects was likely to be small to merit consideration of any additional tier of security by pledging of receivables of the Board towards such payment.  Further, identification of certain retail consumers of the Board with billing amount equivalent to the payment liability of the Board towards the IPP, for pledging their receivables against the liability, for each of such small projects, would be extremely cumbersome for the Board to manage, and would not justify the associated administration and escrow-related costs.  The Board, therefore, did not find merit in the suggestion by the Objector.  

2.20
Taxes, Levies & Duties
Objector: M/s Puri Oil Mills  Ltd. & M/s Indian Small Hydro 
Power Developers Association

Any statutory taxes, levy, duties, cess or any other kind of imposition(s) whatsoever imposed/charged by any Government (Central/State) and/or any other local bodies/authorities on the energy wheeled by the Board for the Company from the interconnection point to the charges detailed in the Model PPA.  Thus, for the energy to be billed to the Board/successors the levies, taxes, duties, cess etc. shall be payable by the Board over the tariff.  

Board’s reply  
The Model PPA is for the sale of energy to the HPSEB and provides for reimbursement by the HPSEB to the Company on the quantum of Net Saleable Energy, and levies, taxes, duties cess, etc. imposed by the Central/State Government and/or any other local bodies/authorities after the effective date, on the generation of electricity.  

The suggestion was not clear as to the applicability of the taxes and duties on the energy wheeled by the Board, which in any case, was not within the purview of this petition.  

2.21
Termination due to Board Event of  Default

Objector- M/s Puri Oil Mills Ltd. 

In case of termination due to default by the Board, in view of high risk investment, the developer should be free to sell power to other parties by using the transmission lines of the Board without taking any further approval and by paying the wheeling charges
only.  

In case of termination due to default of the Company, the Board may “buy out” the plant on the fair market value rather than the depreciated value and the payment of all taxes pursuant to such transfer of the project should be borne by the Board and not by the Company.  


Board’s reply:  

Clause 10.7.1 of the Model PPA stipulates that, in case of termination on account of Board’s Event of Default, the IPP shall be entitled to sell power to any other Electricity Board/utility or consumers to the extent permitted by law.  In such case, the power will be wheeled through the transmission system of the Board on payment of mutually agreed wheeling charges.  However, to facilitate such arrangement, the modalities and the technical aspects shall have be to mutually discussed and settled, as and when such situation arises.  

The Objector has proposed “buy-out” option in case of Company Event of Default at a fair market value of the project as against the depreciated value proposed in the petition.  The Board submitted that there are three methods of computing the buy out price as per general industry practice, viz.  

·        Depreciated Historic Cost (DHC) 

·        Depreciated Replacement Cost (DRC) 

·        Revenue Compensation Amount (RCA) 

 In case of the Company’s Event of Default, the buy-out price was normally fixed at DHC.  This acts as a deterrent to the defaulting party to commit such defaults and facilitates smooth implementation and operation of the Project. Comparison of buy-out price using alternative methodologies may, in contrast, provides incentives to the Company to abet conditions leading to contract termination. This could arise if the market conditions turn more favourable than the terms of the Agreement at any time in future.  With numerous such projects, this could expose the Board to a significant financial risk and supply risk to its consumers.  The Board, therefore, was of the view that the computation of buy-out price at the depreciated value of the project was appropriate.

The Objector has further suggested that the transfer taxes in case of buy-out should be borne by the Board.  The Board was of the opinion that the transfer cost inclusive of transfer taxes should be borne by the Board in the case of the Board’s Event of Default.  However, in case of Company’s Event of Default, it was reasonable for the company to bear such charges.  In the Model PPA, the buy-out provision and transfer of station at the buy-out price was only applicable in case of Company’s event of default, hence, the transfer taxes have to be borne by the Company.  

Objector- M/s Modline Constructions Pvt.  Ltd.  

The stakeholder/Respondent Company reserves its right to file objections falling under this Article at a later stage, but  before the approval of the model PPA.  

Board’s reply:  

The objector’s comment on the right to file objection/suggestions at a later stage is not tenable.  The public notice issued by the Commission, during February 2002, inviting comments from interested parties/stakeholders, clearly specified that the last date for submission of comments/suggestions on model PPA was March 11, 2002, and that submissions made after the state would not be entertained. 

  

2.22
Force Majeure

Objector - M/s DLI Power(India)Power Ltd.


The words “either” and “or its contractual” be deleted in Section 12.2 of the Model PPA.
This suggestion has been raised in view, that the Government’s declaration of a Force Majeure in its contractual capacity could result out of a unilateral and unfair use of such provision by the Government to avoid honouring its contractual obligations.  
Boards Reply:  

As regards the provision for force majeure, the Board was of the opinion that the deletion of words “either” and “or its contractual” can be considered for deletion if the Commission deems appropriate.  

2.23
Arbitration

Objector - M/s DLI Power (India) Private Ltd. 

Replace the words; “the sole arbitration of the Chairman of the Board or his/her nominee and the same shall be subject to the provisions of” with “arbitration under”. Further, the following sentence should be added after the first sentence; “Each Party shall appoint one arbitrator and the two arbitrators thus appointed shall choose a third arbitrator who will act as the presiding arbitrator of the arbitral tribunal”.  

Alternatively the words  “the Chairman of the Board, or his/her nominee” be replaced with “an impartial and independent person acceptable to both Parties”.   

These suggestions were made in view of the provisions of the Indian Arbitration and Conciliation Act, 1996 which incorporates the UNCITRAL Arbitration Rules which in turn provide for the appointment of 1, 2 or 3 arbitrators and also provide for either Party to challenge the impartiality or independence of the prospective arbitrators.  In order to ensure the impartiality and independence of the arbitrators, it is essential that the composition of the arbitration tribunal includes arbitrators who are not representatives or officers of either of the Parties.  However, if it is determined that the arbitral tribunal shall consist of a sole arbitrator, then such arbitrator must be an impartial and independent neutral party acceptable to both Parties.  Such a sole arbitrator may be selected at the time of arbitration. In the event of a dispute warranting resolution through arbitration, appointment of any one of the interested party’s representative did not provide equitable opportunity to the other party.  In the current scenario the HPSEB being an interested party in the dispute, its Chairman or his/her nominee cannot be accepted as a neutral party. 


It has also been suggested that the second paragraph of Section 13.2 (a), of the Model PPA be deleted in its entirety. This has been suggested in view of the fact that the Arbitration and Conciliation Act, 1996 and the UNCITRAL Arbitration Rules provide for either Party to challenge the impartiality or independence of an arbitrator.  The said paragraph of Section 13.2 (a)  violates this provision by restraining either Party from challenging the neutrality of the arbitrator, and thus should be removed from the Model PPA.  

Board’s reply  
The Board has drafted the clause relating to arbitration proceedings after due deliberation in this regard and deems it appropriate.  

Objector – M/s Modline Construction Pvt. Ltd.
The stakeholder/respondent company reserves its right to file objection falling under this section at a later stage.
 Board’s reply  
The objector’s comment on the right to file objection/suggestions at a later stage is not tenable.  The public notice issued by the Commission, during February 2002, inviting comments from interested parties/stakeholders, clearly specified that the last date for submission of comments/suggestions on model PPA was March 11, 2002, and that submissions made after the state would not be entertained.  

2.24
Objector: M/s A. Power Himalayas Ltd.  
The company has signed a PPA including wheeling, banking and captive use of power with the Board for 1000 kW Solang hydroelectric Project on August 11, 2000. Its capacity is now being enhanced to 1500 kW. The company has now submitted amendments to sign a fresh PPA for the revised capacity.  

Board’s reply:
 The submissions made by the stakeholders are not relevant to the petition under the consideration for the following reasons:

a)
The observations have been made by the objector with reference to an agreement executed by the stakeholders with the Board on 11.8.2000 i.e. prior to the constitution of the Commission.  The objector seeks an amendment to the said agreement from the Commission.  

b)
The observations/suggestions had been made with regard to the provisions not existing in the Model PPA filed for the approval of the Commission.  The Model PPA envisages sale of power by IPP entirely to HPSEB, whereas the issues raised by the objector pertaining to wheeling, banking and captive use of power in reference to the agreement executed by the objector with the Board. 

 c)
The stakeholder has referred to the project specific correspondence between the company and the Board and the same cannot be considered for the purpose of finalisation of  the Model PPA.  

d)
The draft guidelines furnished by the Commission for PPA for Hydroelectric Projects up to 5 MW capacity stipulates that the same shall not apply to cases where agreements have already been signed, meaning thereby that the petition/application filed by the Board pursuant to draft guidelines furnished by the Commission has no bearing/relevance to the agreement(s) already executed wherein stakeholder has made observations.  

In view of above, the observations/suggestions made by the stakeholder did not warrant any specific reply.

Chapter-3
  PUBLIC HEARING  

The submissions of the stakeholders, staff of the Commission and the Amicus Curiae made during the course of the public hearing held at the office of the Commission on February 24, 2003 are presented below:  

3.1
Petitioner 

The Petitioner represented by Mr. R. C. Sharma, Chief Engineer (PSP), HPSEB submitted that the notice for the public hearing had the date of hearing mentioned as March 24, 2003, instead of February 24, 2003. The said notice was produced before the Commission. Although, the front page of the notice mentioned the date of hearing as March 24, 2003, the second page of the notice stipulated that the hearing would take place before the Commission on February 24, 2003. It transpired that it was only through the GoHP that HPSEB had learnt of the public hearing to be held on February 24, 2003 and were, therefore, present before the Commission. The Petitioner, however, stated that on account of the confusion in the notice it was not in a position to participate in the proceedings of the Commission since it was not adequately prepared.  The Petitioner also pointed out that due to mix-up of the date of hearing they could not arrange their consultants M/s ICRA to make a presentation before the Commission and so they requested for the postponement of the public hearing. The Consumer representative objected to the adjournment of hearing on the plea that this being HPSEB petition, the petitioner cannot be granted an adjournment of the hearing simply on the ground that there was a typographical error in the forwarding letter.  The Commission staff was, thereafter, asked to render an explanation in this regard. Shri B.S Bakshi of the Commission submitted that though there was a mistake in the forwarding page of the notice issued to the HPSEB; the schedule annexed thereto stated the correct date of February 24, 2003. It was contended by him that confusion on account of this error should have been got clarified by the HPSEB. The Commission heard the Petitioner’s concern and ruled that taking all the circumstances into account, it appeared that HPSEB was aware that the hearing was scheduled for February 24, 2003 and not March 24, 2003. Further GoHP had, too, communicated the right date to HPSEB in advance. The Commission observed that it would be quite unusual for the Petitioner to seek adjournment of its own petition as it is in the interest of the Petitioner for speedy approval of the petition. The Commission, therefore, ruled that HPSEB would not be granted adjournment, but keeping the circumstances in mind, HPSEB and/ or any other parties/ stakeholders present before the Commission on the date of the public hearing would be allowed one additional week i.e. till March 3, 2003 to file written statement of any point or issue not raised in the hearing, which would be circulated through fastest means of communication to all other parties present in the hearing by March 5, 2003 for comments/replies by March 12, 2003 to the Commission. This would ensure that HPSEB is not at all at any disadvantage on account of such confusion.  

The Petitioner did not raise any substantive point apart from saying that the PPA should be approved in its present form, as it is just and equitable to all the concerned parties.  

3.2
M/s DLI Power (India) Private Ltd.  

DLI, one of the seven interveners who had filed the written objections to the Model PPA were the only developers to be present during the public hearing.  DLI admitted that it had already signed a PPA with HPSEB based on the Model PPA with regard to Sechi Project on February 17, 2003 as it was under tremendous pressure from the GoHP to do so. However, it is yet to sign another 10 to 12 PPAs for SHPPs with HPSEB.  DLI also pleaded that, notwithstanding, the fact that they had signed the PPA with regard to the Sechi project with HPSEB, they have certain objections to the Model PPA and raised the following issues:  

(1.)            It was contended that the provision for Dispute Resolution was not just and equitable as it provided that the Chairman of the HPSEB would be the sole arbitrator in case of any dispute referred to arbitration. DLI contended that the arbitrator, i.e. the Chairman of the HPSEB would be biased or at least appear to be biased and it would be in the interest of justice and fairness to appoint a neutral arbitrator as per the provisions of the Arbitration & Conciliation Act, 1996.  The Commission took note of the objection of DLI, but questioned them as to why had they signed the PPA with respect to Sechi project with such an objectionable clause. DLI repeated its plea that it had come before the Commission for justice and its objections should not be overlooked simply because it had signed the PPA with such an objectionable clause.  

(2.)            DLI further pointed that as per the GoHP Notification dated May 6, 2000 the IPPs could not sell power to a third party within the State of Himachal Pradesh. DLI contended that it was agreeable to such a restriction, except that, notwithstanding GoHP Notification, the IPP should be allowed to sell power to the third parties within the state of Himachal Pradesh under the Board Event of Default. 

 (3.)            DLI further contended that the Government Notification dated May 6, 2000, incorporated in Section 6 of the Model PPA has clearly provided that the rate of Rs. 2.50 per unit is a fixed and firm rate. DLI, however pointed out that under Section 8, the Board is entitled to a rebate of 1.5% per month if it pays on or before the Due Date. He contended that such a provision was not equitable and it would be unfair for the Board to get the rebate even if it pays on the Due Date. However, DLI was willing to allow a rebate in case the Board pays before the Due Date at the rate of the State Bank of India prime-lending rate, and not at a rate of interest as high as 18% per annum. 

 (4.)            DLI also contended that the Letter of Credit as provided in Section 8 of the PPA, was not a payment mechanism, but just a back-up security in case the Board defaults in its payment obligations and contended that it was only fair that the opening charges for the Letter of Credit be paid by the Board and not by the IPP.  Further, any restoration charges for reinstating this revolving Letter of Credit should be paid by the Board and not by the IPP. 

 (5.)            DLI contended that the Force Majeure clause is not appropriately worded. DLI contended that the government is a party to the IA and thus the Model PPA should not provide that the Government acting in its contractual capacity be treated as a Force Majeure Event. 

 (6.)            DLI contended that the metering should be done at the Project switch-yard rather than at the inter-connection points as some projects were to be located in far-flung areas and the interconnection points could be as far as 10-20 Kms away from the plant.  In such a situation, it would only be fair that the metering be done at the project switch-yard or if it is done at the interconnection point, the maintenance and capital cost of the transmission lines from the project switch-yard to the interconnection point be borne by the Board and not by the IPP. 

 (7.)            DLI further, contended that the “Note” under Section 6.4 of the Model PPA should be deleted and the deemed generation should not only be provided to a manned 22 kV or 33 kV sub-station, it should also be provided to the nearest un-manned 22 kV or 11 kV sub-station as the manned 22 kV and 33 kV sub-stations could be located far away and the high cost of setting up of transmission lines would have to be borne by the IPPs. 

 (8.)            DLI objected to Section 4.1.7 of the Model PPA wherein the Company has to provide a notice within 7 days by way of fax.  DLI stated that this should be extended to registered mail and other modes of communication also because some plants are located in areas where the fax facility would not be available. 

 3.3
HIMACHAL PRADESH GOVERNMENT 
 The GoHP was represented by Mr. M.C. Pandey, Member (Operation), HPSEB.   

The GoHP placed on record a letter dated September 23, 2002, issued by it to HPSEB, also copied to the Commission, wherein it was provided that until omission of Section 43A (2) of the Electricity (Supply) Act, 1948 under section 51 of the Commissions Act, HPSEB may be allowed to approve and sign PPAs with the IPPs which are pending with HPSEB. The Government representative pleaded that as per this letter, HPSEB was allowed to execute PPAs without obtaining the approval of the Commission. The Government representative further pleaded that the statement of DLI as regards the execution of the PPA for Sechi project under duress, was untrue and assuming that the same had been executed under duress, then DLI should have brought it to the notice of the Commission earlier. The Commission questioned the Government representative on whether he was aware of the gazette notification dated February 5, 2003 issued by the Central Government omitting sub-section (2) of Section 43A of the ES Act, for the State of Himachal Pradesh. The Government representative pleaded ignorance of this gazette notification of the Central Government.   

The Government representative contended that there were adequate provisions regarding deemed generation in the PPA and the metering provisions were as per the Government Notification dated May 6, 2000 and the same should not be modified as requested by DLI.  

The Commission enquired from the Government representative as to whether there were any GoHP policy, rules, regulations, which provide that the PPAs for SHPPs should extend upto the term of 40 years. The representative pleaded that he was unaware of such notification or policy, but he submitted that such a policy could possibly be traced to the provision of the IA, which provided that the term of the PPA would be for a period of 40 years. 

The Commission further questioned the government representative as to the reason why the GoHP has chosen the Memorandum of Understanding (MoU) route rather than the competitive bidding route for allotting the project. The government representative claimed that as per the Central Government policy of September, 1998, competitive bidding route was required to be adopted for projects above 100MW and below this capacity the State Government could adopt the MoU route. 

The Commission enquired from the Government representative as to what was the reason for the GoHP to go in for such a large number of SHPPs when the state was surplus in power for 8 months in a year and further the Nathpa Jhakri Project with a capacity of 1500 MW, Baspa-II Project of 300 MW and Larji Project of 126 MW were about to be commissioned very shortly. The Government representative pleaded that as per the demand-supply study, conducted by M/s ICRA and annexed as Annex- E to the Model PPA, it was expected that the demand for power would increase and such extra power was required from these SHPPs to service such demands. 

3.4
Submission of SUTRA-NGO representative Mr. Subhash Mendhapurkar of Sutra, a registered Society under the Societies Registration Act, 1860  

The NGO representative contended that the plan of implementing 170 SHPPs based on the Model PPA may cause another Enron like situation. He further contended that the IPPs were expected to get a return of 16% on gross and a return of 10% on the net on its investment. He pleaded that there was no justification to allow the IPPs to earn a return of 16% on their equity for the contracted term of 40 years. He stated that there was no penalty provision in the Model PPA as regards termination of the PPA by the IPPs prior to the contracted term of 40 years, which would consequently impact the 40 year guarantee of power to the State. He submitted that the GoHP had not made enough efforts to provide the technology for small hydropower projects and hand them over to the local community in the far-flung areas of Himachal Pradesh. He cited the examples of Nepal where villagers are managing micro hydel projects and the example of two engineers in Maharashtra who had set up a micro hydel project and had handed over its operation to the local adivasis there. He pleaded that since the transmission & distribution losses are as high as 33% in the state of Himachal Pradesh, it would be prudent to handover the technology of running the plant to the gram panchayats. He made a plea for decentralization of operation of the small hydro sets in the State and consequent empowerment of the local community for O&M. 

  3.5
Submission of the consumer representative   

The Commission had appointed Mr. P.N. Bhardwaj as the representative for the consumers under Section 26 of the Commissions Act. At the time of the public hearing Mr. Bhardwaj was also the Executive Director of the Commission.  The Commission had issued an order dated February 24,2003 declaring that Mr. P.N. Bhardwaj was appointed as the representative of the consumers under Section 26 of the Commissions Act and during the period of the public hearing he would cease to be an employee of the Commission. Accordingly, at the time of the public hearing he had ceased to be an employee of the Commission, and represented the interest of the consumers in the proceedings before the Commission as an ordinary citizen and not as an employee of the Commission.   

The Consumer Representative stated that the major stakeholders in the Model PPA were the IPP’s, GoHP, HIMURJA, HPSEB and the consumers. According to him, the consumers had a considerable stake in the Model PPA since all the costs incurred by HPSEB would ultimately be passed to the consumers. He brought to the notice of the Commission the manner in which the GoHP had nominated its representative in the public hearing by designating Member (Operation) of HPSEB to act as its proxy. Further, since HPSEB was also a stakeholder, in the event of conflict of interest emerging, proper representation of the GoHP would not be ensured. 

  The Consumer Representative responded to the contention of DLI that the power should be metered at the plant switch-yard instead of interconnection point, by stating that it would not be fair and reasonable to the consumers as the Transmission & Distribution losses between the project switch-yard and the interconnection point would be passed to them. 

 He further contended that the execution of the PPA of the Sechi Project between DLI and HPSEB on February 17, 2003, as admitted by DLI was illegal since Section 43A (2) of the ES Act had been omitted by the Central Government vide its notification dated February 5, 2003. 

 3.6
Luthra & Luthra Law Offices 
(1.)            The Commission sought assistance from the Amicus Curiae on whether the policy of September 1998 with regard to competitive bidding for Projects over 100 MW can also be followed with respect to allotment of Projects upto 5 MW. The Amicus Curiae represented through their partner Mr. Mohit Saraf, held the view that these guidelines lay down the directional framework to be taken into account at the time of formulation of the policy by a State government in this regard. The GoHP would thus not be in error in adopting the competitive bidding process for SHPPs instead of following the MoU route.  However, with a fixed tariff of Rs. 2.50 per unit and a fixed amount of power being provided to the GoHP as free power towards water royalty, the competitive bidding route would probably not be that relevant as there would be little scope to bid competitively for a project. 

          (2.)            The Commission also asked them whether the tariff of Rs. 2.50 per unit fixed by the GoHP vide its notification dated May 6, 2000 was binding on the Commission.  The Amicus Curiae replied that under Section 22 (1) (c) of the Commissions Act, the Commission had the power to regulate the tariff.  Further, the applicability of Section 43(A) (2) of the ES Act has been omitted under Section 51 of the Commissions Act by the Central Government vide gazette notification dated February 5, 2003.  As such the Amicus Curiae held the view that the Commission was free to regulate the tariff. 

                 (3.)            To another query on whether the Commission had the power to  review the IA since no time frame for the construction of the power plant had been provided in the Model PPA, but the same is supposed to be provided in the IA, the Amicus Curiae were of the view that the Construction Schedule should be made part of the Model PPA and in the event the IPP failed to adhere to the said Schedule, the IPP must be required to pay liquidated damages to HPSEB, since the latter would lose revenue due to reduced supply of power from the IPP. The compensation for the GoHP has been provided in the IA and to adequately compensate the HPSEB, it would be important for the IPP to adhere to its Construction Schedule in the Model PPA. The Amicus Curiae were also of the view that since the IA in the present case facilitates in the formulation of the PPA, both the documents which are a part of the same power purchase and procurement process may be viewed as part of a single transaction document. Consequently, the Commission under Section 22(1) (c) of the Commissions Act could  derive the power to review the IA as well. 

              (4.)            The Commission also sought assistance as to whether in order to safeguard the interest of the consumers, the Commission could look into a previously executed PPA prior to the constitution of the Commission if the PPA was incomplete or if there were misrepresentations by the IPP. The Commission sought reference in this aspect from the judgment of the Bombay High Court delivered by Justice Shah in the Enron case. The Amicus Curiae were of the view that under the law of contract, if representations and warranties have been made by each of the parties and which form the basis of the contract, then subsequent discovery of any breach of the said representation by a party would provide a remedy to the other party under the law. Therefore, there is no need to provide an express clause in the PPA for reviewing the PPA in case of misrepresentation by a party. 

              (5.)            The Commission also sought clarifications on whether third party sale within the State could be provided for in the Model PPA on account of a Board Event of Default. The Amicus Curiae were of the view that the Government Notification dated May 6, 2000 was very clear on this issue and had not provided any exception for third party sale within the State even in the case of Board Event of Default. The Amicus Curiae were of the view that this issue could be taken by the Board with the GoHP so as to carve out an exception in case of Board Event of Default permitting third party sale within the State.   

3.7
PRESENTATION BY STAFF OF HPERC   

The Commission staff, having been actively involved in the formulation of guidelines for model PPA as well as a in-depth understanding of Power Purchase Agreement as executed by the various states as well as the guidelines issued by the Ministry of Finance/ Power, Government of India it was felt necessary that the they make independent analysis and a presentation to the Commission on important issues, which would benefit all those present in the hearing. The presentation by the staff of the Commission made by Mr. R.S. Jalta, Dy. Director (T&D) highlighted the salient features of the Model PPA. Mr R.S. Jalta raised the following issues and concerns: -


  (1.)            It was observed that the State of Himachal Pradesh is surplus in power in summer from March- November and is deficit in winter months from November- March. With the commissioning of the proposed SHPPs, the state is likely to produce a further 364 MW. While it appears that the situation of power supply is likely to improve with the generation but the point that needs to be considered is whether any viability studies have been conducted for these projects or not. Further, does the demand –supply warrant the implementation of so many projects and whether the transmission & distribution system in the State of Himachal Pradesh is adequate for this extra generation? 

  (2.)            A tariff of Rs. 2.50 per unit has been provided for in the Model PPA. Since the Commission is empowered to regulate the tariff it is suggested that the reasonableness of the tariff may be considered keeping in view the interest of all the stakeholders. 

  (3.)            No time frame for the construction programme of the power plant is provided in the Model PPA. The absence of such clauses leave HPSEB with no recourse on account of delays which may adversely affect the revenue generation and development of upstream and downstream projects. It may also lead to non-utilisation of precious natural resource of the state because in case the site is allotted and the IPP does not proceed with the Project then the same cannot be allotted by the GoHP to another developer. 

  (4.)            No schedule date of synchronization has been provided in the Model PPA. It was suggested that such a date may be fixed subject to force majeure events. The shortfall in plant availability and contracted capacity has also not been addressed in the PPA.   

  (5.)            As regards the plant operation and maintenance, it was observed that maintenance outages had to be in accordance with Prudent Utility Practices. 

  (6.)            The Model PPA provides for an Operating Committee to resolve matters regarding Plant Operation and Maintenance. It was observed that an independent technical expert could be appointed to resolve any matter in which the Operating Committee fails to arrive at a consensus. In order to maintain optimum plant operations, the IPPs may also provide to HPSEB the monthly, weekly and daily declaration of available capacity. 

  (7.)            The Model PPA does not provide for a recourse to HPSEB when the power producer makes mis-declaration of its generating capacity and as a result of which the IPP claims excess deemed generation. Moreover, a provision may be incorporated providing that deemed generation should only be given when there is water spillage beyond the pondage available. There also exists no substantive provision for providing deemed generation when there is only partial availability of the evacuation system.  

  (8.)            Whilst the cost of opening Letter of Credit is to be borne by the IPP, the charge of reinstatement of the same in case of default by the Board could be on account of the Board. It is an inequitable proposition that the burden of such charges is also to be borne by the IPP when the reason for the reinstatement of the Letter of Credit is due to Board’s failure to pay within the Due Date. The PPA provides that in case there is any increase in the rate of tax on generation after Commercial Operation Date then it would be borne by HPSEB. It is suggested that in case, there is a reduction in the rate of tax on generation then the same should be recoverable by HPSEB from the IPPs.  Provisions for set off of amounts due from the HPSEB to IPP and vice versa may also be incorporated. 

  (9.)            A separate schedule for insurance may be included for Third Party Insurance, Natural Peril Insurance, Construction Insurance, Business Interpretation Insurance, Public Liabilities Insurance, Project Insurance during Operation Period, Marine Transit Insurance, if applicable, Statutory Workers Compensation Insurance and Employer Liabilities Insurance.  

  (10.)       There is no provision for performance guarantees to be furnished by the IPP for the term of the PPA. Such a clause may be necessary in view of the contingencies that may arise due to incidents of default by the IPP. 

  (11.)       The clause on Force Majeure provides that any action of the Government in its contractual capacity is also to be treated as a Force Majeure event. The purview of this clause may be limited to Government acting in sovereign capacity only. 

  (12.)       For effective and speedy resolution of disputes, a provision may be made for the appointment of an independent, impartial and mutually acceptable arbitrator as per the provision of the Arbitration & Conciliation Act, 1996.The present provision for the appointment of the nominee of the Chairman of HPSEB as the arbitrator is against the norms of natural justice. 

  (13.)       Other points, which may be considered, are grant of permission for captive use, confidentiality, assignments and the Indemnity clause. 

  3.8
REPRESENTATIVE OF HIMURJA 
  (1.)            The representative of HIMURJA Mr. Mahesh Sirkek sought to give the explanation of the procedure followed by the GoHP for arriving at the tariff of Rs. 2.50 per unit for the PPA.  He stated that the GoHP in its policy, starting from the year 1996, had sought private participation in the power sector. The price was fixed at a flat rate of Rs. 2.25 and several MoUs were executed between the IPPs and the GoHP.  However, in 1999, the IPPs had raised a demand to increase the tariff from the level of Rs. 2.25/ unit to Rs. 2.50/unit on the basis of MNES guidelines, of the year 1994, which provided a tariff of Rs. 2.25 with 5% escalation every year. On the basis of these guidelines, the IPPs had asked for a higher tariff from Rs. 2.25 and there was deadlock between the GoHP and the IPPs on this issue.  Finally, it was resolved and a compromise was arrived at, by agreeing to the tariff of Rs. 2.50 per unit. Following this, a notification was released by the GoHP on May 6, 2000 and the tariff was fixed at Rs. 2.50 per unit. 

The representative of HIMURJA further stated that once the debt servicing is over, the running cost of the project decreases considerably and there is no need for escalation as would have to be normally provided in the case of a thermal project because of the cost of fuel. He further stated that the term of the PPA and IA extended till 40 years, as there could be lean periods in generation of power. Therefore, such a long period is necessary to safeguard IPP’s investment in the project. 

(2.)            The HIMURJA representative also commented on the contention raised by the NGO representative on the de-centralisation of the power planning process whereby micro hydel power plants are to be handed over to the local communities. He stated that they have been trying for the last 6 years to involve the local people to take over and run such projects, but the local people were not interested to be part of such projects. He expressed the view that small and micro hydel power projects have exorbitant Operation & Maintenance cost and, therefore, HIMURJA was interested in handing over such projects to the local population but there was no positive response from the local people.  It was further not commercially viable for a PPA to be entered into for small projects of capacity of 20 to 50 kW.  Further, he stated that the resource crunch faced by the GoHP prevents proper investment in projects. He further stated that small and micro hydel power projects are a more viable alternative to mega projects and the same should be implemented in the state of Himachal Pradesh. The Commission sought clarifications from the HIMURJA representative whether he was aware that any direction under Section 39 of the Commissions Act had been issued or was intended to be issued to the Commission making the policy of GoHP under May 6, 2000 notification binding on the Commission. The HIMURJA representative stated that he was unaware of any such direction having been issued to the Commission under Section 39 of the Commissions Act. 

3.9
RESPONSE OF NGO ACTIVIST 
The NGO activist stated that the IPPs have been given a period of 40 years to sell power to the Board as per the Model PPA. He stated that unlike thermal power projects, there was no escalation of fuel cost in SHPPs.  Further, it provides for depreciation of 4%, which means, in 25 years, the entire investment of the plant is recovered; what was then the reason for keeping the term of the PPA as 40 years. He observed that the HIMURJA being a technical organization, was unable to effect social engineering amongst the villagers and the local community and it should not, therefore, blame the local community for their lack of participation. The NGO activist further chose to challenge the 1998 Central Government policy regarding competitive bidding for projects above 100MW in capacity. 

  

3.10
HIMURJA Representative on recall  

(1.)
The Commission raised the concern about the reports of drastic changes in the climatic conditions of the world. The Commission referred to some media reports attributed to Meteorological Department of Government of India and the United Nations Inter Governmental Panel on Climate Change suggesting rise in the level of sea water, submergence of some cities, extinction of glaciers, etc. Such reports were extremely alarming and had implications for the future of massive investments in the hydro-power development besides many other social and economic problems. The Commission was anxious that the true position be ascertained from Intergovernmental Panel on Climatic Change (IPCC) and other independent agencies. The Commission urges the HIMURJA and GoHP to ascertain the true position regarding climatic change and its impact on the hydrology for SHPPs in Himachal Pradesh. 

  (2.)
The Commission sought clarifications from HIMURJA representative as to whether GoHP had ascertained the position with regard to climate change in the region, which would affect the future water supply to the small hydropower projects. The HIMURJA representative stated that he was unaware of any such study having been undertaken. He however, stated that with the growing international concern about carbon emissions, possibilities exist that eco-friendly power generation would attract better tariff in future. 

  (3.)
The Commission further sought clarifications from the HIMURJA representative as to what would be the present cost per MW and also the average annual generation per MW for SHPPs. 

                HIMURJA representative stated that there were 44 projects with an aggregate total capacity of 115 MW at aggregate cost of Rs. 603 crores as per the Detailed Project Reports, which projected average cost of Rs. 5.5 to Rs. 6 crores per MW for such projects. The completed cost of three UNDP assisted projects of 2.6MW executed during 1998-2002 is Rs.16.3 crores, which gave Rs. 6.27 crore per MW of actual cost.  The projection of annual average generation as per the Detailed Project Reports was 6 million units per MW of the installed capacity. 

(4.)  
On the query of the Commission as to whether there were any model specifications for equipment and the machinery used in these projects, the Himurja representative stated that he was unaware of any such specifications but stated that the UNDP projects had been implemented on the specifications provided by the MNES. 

  (5.)
The Commission further enquired whether there were any foreign exchange risks involved in these SHPPs. Himurja representative stated that all these projects had only rupee component and all the companies were either Indian companies or Indian subsidiaries of some foreign company, and as such, there was no foreign exchange risk involved. 

  3.11
Consumer Representative on recall   

The Consumer Representative stated that several benefits had been given to the IPPs vide notification dated May 6, 2000 with regard to Capital interest subsidy, subsidy on DPR cost, moratorium on tax, captive use, wheeling, banking, demand charges, penal clause in case of late payment, etc. He further stated that in the tariff set out in GoHP Notification dated May 6, 2000, no available documentation with regard to such tariff fixation is available. He further requested the representative of the GoHP to enlighten the consumers about the manner in which this tariff has been fixed. He further stated that IPPs have claimed that the tariff should be based on the tariff prevailing in the neighbouring States or on cost plus basis or on the basis of inflation. The Consumer Representative stated that he had conducted a study for three projects, based on three assumptions that, the cost would be around Rs. 5.50 crores per MW, the project will generate 6 million units per MW and the operation and maintenance cost would be 1.5%. In such projects, the IPPs make a profit of more than 16% return on their equity and thus the IPP should not be allowed such an excess profit.  He stated that even in case the project produces 4 million units per MW, which would be the case in a very lean year, the IPP would still receive 16% return on equity. The Consumer Representative stated that it was unfair to allow IPPs to make such substantial profits, and once the debt service obligation of the project is over, the tariff should be re-negotiated with a ceiling of Rs. 2.50 per unit.  The Consumer Representative stated that the depreciation has been provided at 4% per annum, but the figure needs to be revised as the Government of India norms provide for accelerated depreciation of the entire project capital cost in 7 years.  He further stated that the buyout methodology should be changed and after the debt of the lenders is cleared, the project should be transferred to HPSEB free of cost. 

             The Consumer Representative further stated that, while HPSEB will have to purchase all the power delivered by the IPP at the interconnection point @ Rs. 2.50 per unit, HPSEB has to abide by the Availability Based Tariff as applicable in the northern grid.  This means that during high frequency, HPSEB continues to pay the IPP a rate of Rs. 2.50 per unit while getting no return and the loss thereby getting passed on to the consumers. He, therefore, requested the Commission to consider giving a higher rate for the power pumped by a generator during low frequency condition, in line with the ABT structure, while the rate for power pumped during high frequency conditions should be zero. The Consumer Representative further stated that proper investigations should be carried out on the issue of global warming, as it was a larger issue in the interest of the State of Himachal Pradesh and the country as a whole. He further stated that proper investigations of the site conditions should also be carried out before allocating any project to an IPP. He was also of the view that the Commission has the responsibility to safeguard the interest of the consumers and before any MoU, IA or PPA is signed, intimation thereof must be sent to the Commission. 

  3.12
Luthra & Luthra Law Offices 
  The Commission requested the Amicus Curiae to provide their views on the Model PPA. Mr. Mohit Saraf observed that the provisions relating to Arbitration, rebate, charges on opening and reinstatement of Letter of Credit, Government acting in its sovereign capacity being considered a force majeure event, third party sale within the state of Himachal Pradesh in the case of Board Event of Default, the location of the metering equipment, deemed generation and method of delivering notice were some of the key issues in the Model PPA, requiring review in light of the objections/suggestions offered by the IPPs and others, both through their written statements as well as in the public hearing. 

 3.13
HPSEB Wrap up 
HPSEB once again reiterated that because of the confusion in the date of hearing, it had not been able to bring its Consultants, M/s ICRA to make a presentation and the PPA should be considered positively by the Commission as it is just and equitable to the parties concerned i.e. HPSEB, IPPs and the consumers.    

3.14
Interim order of the Commission  
In order to adequately address the concern raised by the Petitioner and to afford yet another opportunity to all those present in the hearing, the Commission ordered that HPSEB and/ or any other parties/ stakeholders present before the Commission on the date of the public hearing would be allowed one additional week i.e. till March 3, 2003 to file written statement of any point or issue not raised in the hearing, which would be circulated through fastest means of communication to all other parties present in the hearing by March 5, 2003 for comments/replies by March 12, 2003 to the Commission. This would ensure that HPSEB is not at all at any disadvantage on account of such confusion. Order was reserved to be announced on March 24, 2003 at 11 AM in the open court. 

Chapter-4 
ISSUES RAISED AFTER PUBLIC HEARING AND RESPONSE THEREOF  

4.1
During the public hearing held on February 24, 2003, the Commission directed that all parties present may file written statement of any additional point or issue not raised in the hearing in a week’s time i.e. by March 3, 2003. Further, the Commission directed that the written statement so received shall be circulated through the fastest means of communication viz. fax, speed post etc. to all other parties present in the hearing by   March 5, 2003, for comments/ replies by March 12, 2003.  

4.2
Some objections/suggestions were filed by only DLI within the stipulated date, i.e. March 3, 2003. Some of these had already been raised in the earlier written pleadings. However, these objections/ suggestions were circulated to all the parties present during the public hearing. The Board and the consumer representative, Shri P.N. Bhardwaj filed their reply/ comments to the written submissions of DLI on the March 12, 2003. The objections raised and the replies of the Board and the consumer representative are discussed in the following paras: -  

(1.)  Location of Meter: 
Objection/ suggestion:  

All meters and metering devices owned by the IPP shall be installed at the IPP’s switchyard. The meters shall be located after the main transformer to measure the Net Saleable Energy for calculating the payments to the IPP subject to deduction towards the Government Supply as stipulated in the Model PPA.  For this purpose, relevant modifications would have to be made in Section 2.2.42, 2.2.45 and 2.2.47.    

The explanation given by DLI was that while approving the Detailed Project Report, HPSEB have restricted the outages, which include maintenance outages to just 5%.  There is no scope for the project to absorb transmission losses from switchyard to the interconnection point. Also, as the Board is installing and maintaining the project lines and the interconnection point, at IPP’s cost, the transmission losses from IPP’s switchyard to the Board’s interconnection point should be to the Board’s account.  


Response of Board:  
The contention of DLI that the Board was installing and maintaining the project lines at IPP’s cost was incorrect. The Clause 7.1 of the Model PPA clearly stipulates,  “The Project Line(s) shall be constructed, operated and maintained by the Company as a part of the Project for evacuating power from the Project”. Further, the Interconnection Point has been defined in Clause 2.2.43 of the Model PPA as follows “Interconnection Point means the physical touch point where the Project Line(s) and the allied equipment forming a part of the Interconnection Facilities are connected to the_____kV bus-bars on the_____kV substation of the  Board at______”. This Clause in the Model PPA has been drafted in accordance with the Implementation Agreements executed in the past and the standard Implementation Agreement of the State Government. DLI has also executed four Implementation Agreements wherein the same clause existed.  

The above provision clarifies that the transfer of power generated from the project to the Board’s network was being effected at the Inter-connection point. The correct measurement of the saleable energy injected into the grid from the project can, therefore, only be made at the interconnection point. Accordingly, the contention of M/s DLI that the metering of saleable energy should be done at the IPP switchyard and the Board should bear the losses between the generator and the inter-connection point did not merit consideration.
 Para 8 (i) of the GoHP Notification No. MPP-F (2)-1/2000 dated May 6, 2000 stipulates, in this regard, that the construction and maintenance of the H.T. lines from the points of generation to the Board’s nearest H.T. sub- station would be undertaken by the producer as per the specifications and requirements of the Board for which the producer would bear the entire cost. Alternatively, these works and their maintenance could be undertaken by the Board at the charges to be decided by the Board. The Board had, therefore, drafted the provision in the Model PPA in accordance with the Notification.  

Response of consumer representative:


The suggestion that the metering equipment be installed at the IPP’s switchyard was not acceptable. M/s DLI have taken the plea that the outages having been restricted to 5% justified that HPSEB should absorb the losses between the IPP’s switchyard and the interconnection point. The justification given by the IPP was unfounded since it was an accepted practice to provide only 5% outage to cover all forced/planned outages in respect of a hydro station. The IPPs have to absorb the transmission losses up to the point of interconnection.  
(2.)  Mode of Communication: 
       Objection/ suggestion:  

Section 4.1.7 should also provide regular mail as a mode of communication, instead of being only restricted to fax.    

The explanation provided was that the sender might consider the fax as sent, but it may not have been properly received.  Also the SHPPs are located in remote areas, where the regular Post & Telegraph communication lines get disrupted frequently.  The suggestion helps in fulfilment of sender’s obligations in having informed the Board in writing and thus avoiding a dispute.   

Response of Board:
 The Board noted the suggestion made by M/s DLI. The Board would like to bring to the notice of DLI that this aspect has been adequately covered under Clause 14.1 of the Model PPA. The second paragraph of this clause states, “All notices and communications given by telefax, telex or telegram shall be confirmed by delivering confirmation letter by hand or by registered mail to the respective address. All notices shall be deemed delivered upon receipt”. 

 In view of the above, there is no necessity to amend the Clause 4.1.7 of the Model PPA. 
             Response of consumer representative:  

Communication through fax is an accepted means of communication. The suggestion of adding “or regular mail” could be considered. However, communication through email may also be considered.  
(3.) Deemed Generation:
              Objection/ suggestion:
         The “Note” at the end of Section 6.4 should be deleted. 

     The explanation provided was that the project economics and Techno-economic approval are based upon minimum deliverable energy and as such there should not be any specific restriction on connection of the project line to a manned sub-station. 
  

Response of Board:           

The note specified in the Model PPA stipulates that the deemed generation provisions shall be applicable only in such cases where the Project Line is connected to a manned 22 kV sub station (declared as a controlled sub-station by the Board)/33 kV/EHV Sub-station of the Board. This note is in accordance with Para 11(b) of the GoHP Notification No. MPP-F(2)-1/2000 dated May 6, 2000 and its subsequent amendment dated December 16, 2000. The said note in the Model PPA and the Government notification referred above, thus, precludes payment of deemed generation in the event of the project being connected to an 11kV system or an unmanned 22kV substation or other such systems not covered under the note at the end of clause 6.4.   

The clause has been inserted considering the operational characteristics of the various constituents of the State Grid Network. In case of a manned substation, in the event of transformer-tripping, a line fault etc, the operator manning the substation can route the power being evacuated from the project connected to such substation through alternate supply- paths so as to maintain continuity of evacuation. On the other hand, in far-flung rural areas, a single 22kV feeder caters to a number of load centres through multiple 22/0.4kV transformers connected to it. In such case, location and rectification of a line fault could take considerable time, given the spread and topography of the State. The Board would not be able to evacuate the power from a project connected to such feeder in such event of a fault till its rectification. The Board cannot assume the contractual obligation of deemed generation payment to the project in such instances. Alternatively, the project could be connected to 33kV/ EHV substation forming part of the State transmission system wherein evacuation continuity could be ensured through grid interconnections. The Board had hence incorporated this clause specifying that deemed generation provisions would be applicable only if the project line was connected to a controlled 22kV manned substation declared as a controlled substation/33kV substation/ EHV substation. However, the company, at its cost has the option to extend the project line up to the reliable interconnection points i. e. 22kV manned substation declared as a controlled substation/33 kV/ EHV sub-station etc. to avail of deemed generation benefits.   
Response of consumer representative:  

The consumers’ interest lies in the fact that they continue to receive uninterrupted power. The note at the end of Section 6.4 of the Model PPA only serves to protect the interest of HPSEB in so far as the Board may take their own time to set right the sub-transmission system after the occurrence of a fault. In this case, the loss was both of the consumer as well as that of the IPP.  In the opinion of the consumer representative, the clause may be retained only with a proviso that, in such cases, the Board shall endeavour to rectify the defect(s) in the sub-transmission system within a reasonable time (to be defined).   

(4.)  Third party Sale outside the State:
       Objection/ suggestion:  

A new Section 6.5 may be added in Section 6 of the Model PPA as under: -   

“The Company shall be entitled to sell power to any Third Party Consumers outside the State of Himachal Pradesh at mutually negotiated rates between the Company and such Third Parties, for which the Company shall enter into suitable agreement with the Third Party.  No further permission of the Board or the State Government shall be required to be taken by the Company.   For this purpose, this Power Purchase Agreement authorizes the Company to ask the Board for transfer of power from the Interconnection Point to the Third Party.  Provisions in this Power Purchase Agreement related to power evacuation, transmission using HPSEB’s grid and metering shall remain same except that the Company shall pay to HPSEB, wheeling charges @ 2% of energy supplied for such Third Party sale.  No other charges shall be payable by the Company.  The quantum of energy that remains balance from the quantity metered at the Metering Point after the supply to the Third Party shall be paid by HPSEB @ Rs 2.50 in accordance with the terms and conditions of this Power Purchase Agreement.”   

Explanation given by DLI is that Section 13.1(c) of the IA provides for third party sale of power from the project outside the State, however, the draft PPA is silent on this issue and hence the above paragraph needed to be inserted.     
Response of Board:  

DLI have suggested to make provision for third party sale outside the State of Himachal Pradesh using HPSEB’s Transmission grid. In case the company opts to sell the power to a third party outside the State as per clause 13.1(c) of the IA, the Company was required to enter into a power purchase agreement with the concerned party and sign an agreement with the Board for transfer of power from Interconnection Point to the mutually agreed interstate point.   

Additional provision suggested by the company which initially chooses the option of sale of power to the Board, allowing him to sell power to the third parties as and when he would like to do so without seeking any approval, therefore, would result in uncertainty regarding availability of power to the Board from the Project and the Board would not be in a position to plan proper power utilization. In any case, on account of Board event of default, necessary provision to allow third party sale outside the State has been made in article 10.7.1 of the Model PPA.        

Response of consumer representative:  

The Model PPA being finalised by the Commission is for use of power within the State, over which the Commission has full jurisdiction. Therefore, the new Section 6.5 as suggested by the developer could not be added in the Model PPA under finalisation. 


(5.)  Third party Sale within the State:
                Objection/ suggestion:  

It has also been suggested that a new Section 6.6 may be added in Section 6 of the Model PPA as under: -   

“In the event of Board committing any material breach of the Agreement including delay in payment to the Company, the Company upon giving 30 days notice to the Board, shall be entitled to sell power to any Third Party Consumers within the State of Himachal Pradesh at mutually negotiated rates between the Company and such Third Parties, for which the Company shall enter into suitable agreement with the Third Party.  No further permission of the Board or the State Government shall be required to be taken by the Company.  For this purpose, this Power Purchase Agreement authorizes the Company to ask the Board for transfer of power from the interconnection Point to the Third Party.  Provisions in this Power Purchase Agreement related to power evacuation, transmission using HPSEB’s grid and metering shall remain the same except that the Company shall pay to HPSEB wheeling charges @ 2% of energy supplied for such Third Party sale.  No other charges shall be payable by the Company.” 

DLI justified the above suggestion on the ground that if the Board defaulted on the PPA and also failed to make timely payment to the Company, the Company should have the option to realize revenue through third party sale within the State. 
         

Response of Board:
Clause 10.7.1 of the Model PPA stipulates that, in case of termination on account of Board’s event of default, the IPP shall be entitled to sell power to any other Electricity Board/utility or consumers to the extent permitted by law. In such case, the power would be wheeled through the transmission system of the Board on payment of wheeling charges @ 10% (including system losses) of the energy received (excluding royalty) at the interconnection point in accordance with para 2 of the GoHP Notification No. MPP-F(2)-1/2000 dated  May 6, 2000. However, to facilitate such arrangement, the modalities and the technical aspects shall have to be mutually discussed and settled, as and when such situation arise.   

The suggestion to charge concessional 2% wheeling charges for transfer of power outside the State cannot be agreed to as these are much less than the actual wheeling charges plus losses the State would incur. 2% wheeling charges are kept as an incentive for promotion of industrial activity within the State.   

Response of consumer representative:  

The addition of Section 6.6 of as suggested by the developer was not relevant since the Model PPA has sufficient provisions and safeguards in Section 10 against defaults by the Board.   

(6.)  Opening Charges for the Letter of Credit:
               Objection/ suggestion:  

Section 8.1 of the Model PPA should provide that the Board should bear the charges for opening the Letter of Credit, and not the Company.   

The explanation provided was that the back-up Letter of Credit is being provided by the Board as a security against Board’s obligation to make timely payments to the Company.  The GoHP policy also provides for purchasing the power generated at Rs. 2.50 per unit.   As such, the Company should not be subjected to any reduction in revenue on account of Board’s inability to make payments by cheque within stipulated time that shall warrant invoking of the Letter of Credit.   
Response of Board: 

The explanation provided by DLI did not justify the suggestion made by the company. The suggestion was that “the Board should bear the cost of opening the Letter of Credit”, however, the explanation provided was towards the operation of the Letter of Credit.   

As regards the opening charges of the Letter of Credit, the Board has stipulated this provision in line with the Para 10 (iii) of the Government Notification No MPP-F (2)-1/2000 dated May 6, 2000 which stipulates that the HPSEB shall open a revolving Letter of Credit to ensure timely payment to the Company for which the charges shall be borne by the Company. Therefore, the suggestion was not tenable.   

Response of consumer representative:  

The benefit of the timely payment would be enjoyed by the IPP and therefore, charges for the opening of the Letter of Credit should be borne by the IPP and not by the Board, as suggested. 

  (7.) Value of the Letter of Credit:
      Objection/ suggestion:  

The word “ten” be replaced by “fifteen” in the second line of para four of Section 8.1 of the Model PPA.   

Further the IPP has suggested that the words “and the Company shall allow the rebate to the Board in line with provisions under Section 8.2” at the end of para four of Section 8.1 should be deleted. 

 The explanation given is that the value of 15 lacs per MW was based on the monthly generation during major part of the year and as such the value of the Letter of Credit should be commensurate with the maximum monthly bill of the Company.  Deletion of a part of last sentence has been clarified in the additional point made for “Rebate”.   

Response of Board:  

The value of average power generation per month per MW capacity works out to Rs.10 lacs. Accordingly the amount of Letter of Credit as Rupees ten lacs per MW was appropriate and the suggestion of DLI to increase the Letter of Credit amount was not tenable. The provision in respect of rebate to the Board on payment of the energy bill before Due Date of payment was as per the general practice in the industry and deletion thus was not warranted. 
              Response of consumer representative:  

The Letter of Credit should be for the highest expected bill of the IPP during a month. This works out to Rs. 17 lacs/MW (Rs. 18 lacs minus Rs. 1 lac for unforeseen outages during a monsoon month or when the inflow is the highest). The Letter of Credit needs to be fixed at Rs. 17 lacs and not Rs. 10 lacs. The suggestion of the developer for the enhancement of the value of the Letter of Credit was, therefore, in order. 

              (8.)  Restoration Time Period and Charges for the Letter of
     
       Credit:
  
       Objection/ suggestion:  

It has been suggested that in Section 8.1 para 5 of the Model PPA, that the Board should restore the amount of the Letter of Credit within seven (7) days.  It has also been suggested that the Restoration Charges be borne by the Board only.   

The explanation provided is that if the Letter of Credit has to be drawn by the Company on account of non-timely payment of its dues by the Board, i.e. due to Board’s default, the cost of reinstatement should be to the Board’s account and not the Company’s, and hence should be so clarified in this provision. 
  



Response of Board:  

The incorporation of the suggestion of DLI would not provide any additional comfort to the developer, as the Model PPA provides that the Board shall restore the amount of the Letter of Credit within the scheduled date of payment for the next monthly bill. 

The suggestion of DLI that the restoration of the Letter of Credit should be done at the Board’s expense was not specifically required to be incorporated. The paragraph 5 of Clause 8.1 of the Model PPA stipulates that the other detailed modalities regarding operation and maintenance of the Letter of Credit shall be mutually decided by the Parties. The modalities regarding operation and maintenance of the Letter of Credit would also cover the aspect of the charges for restoration of the amount of the Letter of Credit.   

Response of consumer representative:  

There has to be time limit prescribed for the Board to restore the Letter of Credit. The suggestion was therefore valid.    

9.)  Rebate:

       Objection/ suggestion:  

It has been suggested that Section 8.2 should be deleted. The explanation given is that HPSEB is obligated to make full tariff payment on the Due Date of Payment as per provisions of PPA. By making payment on due date, HPSEB is only fulfilling their contractual obligations. As such, there is no reason for HPSEB asking any rebate for timely payment. In case, the payment is made on the same day of presentation of bill, then HPSEB could ask for a rebate equivalent to saving in interest cost as per SBI PLR.  If HPSEB is desirous of obtaining a rebate, they should make the payment on the same day of presentation of bill through a Letter of Credit at the Board’s account and can claim rebate as per SBI PLR. Further Section 6.2 of the Model PPA reaffirms GoHP’s policy for the fixed tariff of Rs. 2.50 per unit payable by the Board and the rate is firm. It was suggested that the Company is entitled to be paid at this rate and without any rebate as asked by the Board otherwise the rate becomes Rs. 2.46 per unit instead of Rs. 2.50 per unit. 

              Response of Board:  

The rebate and penalty provisions in the Model PPA are in line with the general industry practice in this regard. Most Power Purchase Agreements executed elsewhere, at both central and State level, provided for a fixed rebate applicable on payments made within the Due Date. The Board was, therefore, of the opinion that the flat-rate rebate provision of 1.5% was reasonable and did not mandate any amendment. 

Response of consumer representative: 
The Board is obliged to make timely payment of the energy delivered and there was no reason why the Board should be compensated for making timely payment. Section 8.2 if applied, would mean that the Board makes the payment only a day in advance to claim the benefit of the rebate @1.5%.    

(10.)  Taxes on the Generation of Electricity:
         Objection/ suggestion:
                 All taxes on the generation of electricity should be borne by the Board, both as on the date of execution of the PPA and after the date of execution of the PPA, instead of only providing that the Board has to bear the taxes on generation only after the date of execution of the PPA.    

          Response of Board: 
              The Board is, of the opinion that the addition of words “on or” after the words “generation of electricity” in the 3rd line can be considered for
             addition if the Commission deems appropriate. 

Response of consumer representative:  

The tax on generation of electricity should be borne by the Board both from the date of signing the PPA and after the date of signing the PPA instead of only after the date of signing the PPA.   

(11.) Buy-out methodology: 
 
       Objection/ suggestion:
  The first para of Section 10.7.2 (a) be replaced with the following: 

“if the Agreement is terminated in accordance with Section 10.6 on account of Company’s Event of Default as per Section 10.3, the Company shall, at the Board’s option, sell the Project to the Board at the sale price equal to the fair market value of the project as determined by a valuer to be appointed with the mutual consent of the Company and the Board without altering the installed capacity of the unit(s) prevailing on Commercial Operation Date.” Further it has been suggested that the second paragraph of Section 10.7.2(a) be deleted. 

  The explanation provided was that the valuer’s evaluation of the fair market price shall automatically take into account the condition and
               balance life of the project.           

          Response of Board:
  

There are three methods of computing the buy out price as per general industry practice, viz:   

·        Depreciated Historic Cost (DHC) 

·        Depreciated Replacement Cost (DRC) 

·        Revenue Compensation Amount (RCA)   

In case of the Company’s event of default, the buy-out price is normally fixed at DHC. This acts as a deterrent to the defaulting party to commit such default and facilitates smooth implementation/ operation of the Project. Computation of buy-out price using alternative methodologies may, in contrast, incentivise the Company to abet conditions leading to contract termination. This could arise if the market conditions turn more favourable than the terms of the Agreement at any time in future. With numerous such projects, this could expose the Board to a significant financial risk and supply risk to its consumers. The Board, therefore, was of the view that the existing provision comprising computation of buy-out price at the depreciated value of the project was appropriate and did not warrant any change. 

            Response of consumer representative: 

The suggestion made is unacceptable because with a tariff of Rs. 2.50/unit, the IPPs are going to make profit at a rate much higher than the one stipulated, i.e. 16% profit on equity after paying for all expenses and taxes etc. The issue that gains importance is that can the IPP be permitted to take a higher share? In fact, the Board must exercise the Buy-out option only after clearing the lenders’ dues, if any outstanding on the day when such options are required to be exercised. The suggestion of DLI that Buy-out option be decided at the market value was preposterous and unacceptable. Even the para 10.7.2(a) needs to be deleted/ modified and the clause of providing for 4% depreciation rate needs to be reviewed and revised, since the company in reality has been permitted to book a higher rate of depreciation. The rate of depreciation should, therefore, be the actual adjustment carried out by the IPP and not 4%. As a corollary to this, the Board should be at liberty to re-negotiate the rate at which power has to be procured after the debt clearance by the IPP, subject to a ceiling of Rs. 2.50/Unit. Infact, Section 10.7.2 (b) must be retained so that the Buy-out option was exercised in a more rational manner. 

              (12.)  Force Majeure: 
  

Objection/ suggestion:
      Section 12.2 of the Model PPA should only provide the Government acting in its sovereign capacity as a Force Majeure event, and          
                  should not provide that the Government acting in its contractual capacity to be treated as a force majeure event. 

     The explanation provided is that the Government’s invoking Force Majeure in its contractual capacity could result out of a unilateral and unfair use of such provision by the Government to avoid honouring its contractual obligations. 

      Response of Board: 
The deletion of words “either” and “or its contractual” can be considered for deletion if the Commission deems appropriate.  

            Response of consumer representative: 

No comments.   

(13.)  Arbitration 

Objection/ suggestion:  

(i) In Section 13.2(a) of the Model PPA the words, “the sole arbitration of the Chairman of the Board or his/her nominee and the same shall be subject to the provisions of” be replaced with “arbitration under”. Further, the following sentence should be added after the first sentence.  “Each Party shall appoint one arbitrator and the two arbitrators thus appointed shall choose a third arbitrator who would act as the presiding arbitrator of the arbitral tribunal”.   

Alternatively the words  “the Chairman of the Board, or his/her nominee” be replaced with “an impartial and independent person acceptable to both Parties”. 

These suggestions have been made in view of the provisions of the Indian Arbitration and Conciliation Act, 1996 which incorporates the UNCITRAL Arbitration Rules, which in turn provides for the appointment of 1, 2 or 3 arbitrators and also provides for either Party to challenge the impartiality or independence of the prospective arbitrators.  In order to ensure the impartiality and independence of the arbitrators, it is essential that the composition of the arbitration tribunal includes arbitrators who are not representatives or officers of either of the Parties.  However, if it is determined that the arbitral tribunal shall consist of a sole arbitrator, then such arbitrator must be an impartial and independent neutral party acceptable to both Parties.  Such a sole arbitrator may be selected at the time of arbitration. In the event of a dispute warranting resolution through arbitration, appointment of any one of the interested party’s representative did not provide equitable opportunity to the other party. In the current scenario the HPSEB being an interested party in the dispute, its Chairman or his/her nominee cannot be accepted as a neutral party. 


(ii) The second paragraph of Section 13.2 (a), of the Model PPA be deleted in its entirety. This has been suggested in view of the fact that the  Arbitration and Conciliation Act, 1996 and the UNCITRAL Arbitration Rules provided for either Party to challenge the impartiality or independence of an arbitrator.  The said paragraph of Section 13.2 (a) violates these provisions by restraining either Party from challenging the neutrality of the arbitrator, and thus should be deleted from the Model PPA. 

      Response of Board: 
      The Board had drafted the clause relating to arbitration proceedings after due deliberation in this regard and deemed it appropriate. 

Response of consumer representative:  

The arbitration clause should be worded as per the Indian Arbitration Act. Appointing Chairman/ his nominee as a sole arbitrator was unacceptable.  

(14.) Jurisdiction:
 
       Objection/ suggestion:
      In Section 13.3 from the second line “Himachal Pradesh High Court and its subordinate courts in the state” should be deleted and add “High Court” before the words “of Himachal Pradesh” and also add “at Shimla” after the words “of Himachal Pradesh”.  Further the third line should be deleted. 

The explanation provided is that as the Government and the offices of the IPPs are located at Shimla and the High Court at Shimla is deemed to handle any arbitration award, the jurisdiction should be at the same place. This could also avoid undue and time consuming judicial exercise at lower courts and then finally coming to the High Court. 

      Response of Board:   

The clause relating to arbitration proceedings has been drafted after due deliberation in this regard and the Board deemed the clause appropriate. 


Response of consumer representative:   

No comments.   
(15.) Indemnity:
       Objection/ suggestion:  

It has also been suggested that in Section 15.17 in the second line add the word “negligent” before “construction, operation….” Also, delete the words “to any property or persons and also undertakes to indemnify the Board on such account”. The revised provision should read, “the Company shall be fully responsible for any damage or loss arising out of the negligent construction, operation or maintenance of the Project.”   

The explanation provided for the above is that the Company cannot take open-ended liability on account of damage arising out of the construction, operation or maintenance of the Project. The Company should only be responsible to the extent of damages that result out of its negligent actions. For example, if there is sabotage during construction, which causes damage, the Company should firstly not be held liable for such loss, because the company did not cause it.  Secondly, the company cannot indemnify any property or person on this account. A situation could arise that a loss was suffered by a person, who was not authorised to be on the premises, which got affected but suffered a loss because he/she happened to be there.  The liability needs to be limited to what is caused by the Company due to its negligent actions and should not be open-ended in its applicability. 

Response of Board:  

The revision of the clause 15.7 by including the word “negligent” is not justified as any damage or loss arising out of the implementation of the project would be the entire responsibility of the Company. The Board therefore, does not find merit in the suggestion by DLI. 

Response of consumer representative:
              No comments. 

Chapter-5 
ISSUES AND CONCERNS BEFORE THE COMMISSION  

The Commission’s role is to strike a balance between conflicting interests of various stakeholders, supporting the State policy involving the exploitation of Hydroelectric potential in the State, facilitating efficiency, economy and competition in the electricity industry and promoting the interest of the consumers so that they can have access to quality power at reasonable cost.   

5.1
Power availability scenario  

(1.)            Annexure E to the Petition for the Model PPA submitted by the HPSEB depicts the anticipated availability and power requirement during winter months for 15 years, based on the 16th Annual Power Survey by Central Electricity Authority. A perusal of the statement indicates perennial peaking shortage gradually tapering to 17 MW during 2010-11 and thereafter, rising continuously. Thus barring for a few years, there will be peaking shortage for long time to come and, therefore, the power generation would need to be supplemented on a continuous basis. However, the position during summers is different, with the State being surplus.  

(2.)            HPSEB in its submissions has stated that as per the studies filed in Annexure E to the Petition for the Model PPA, the demand in Himachal Pradesh for power was expected to rise in the years to come and the power produced from the proposed SHPPs would cater to such demands. The Board was of the view that in case of excess generation of power the same could be exported to neighbouring States during the summer months when there was peak demand in those States. Thus, as per the Board, the water resources of Himachal Pradesh should be viewed as national treasure rather than only as a treasure of the State.   

(3.)            The Commission is highly dissatisfied with the poor quality of even the basic data provided as Annexure E to the Petition for the Model PPA. Proper studies have not been carried out in relation to demand forecasts and demand side management in HPSEB raising serious questions as to the need for establishing such large number of SHPPs. The Commission views this Model PPA as a very important document, which shall enable approval of hundreds of PPAs for aggregate generation capacity of around 500 MW at arms length. 

  

(4.)            The Commission remains unconvinced as to the necessity of establishing SHPPs. However, the Commission agrees with the Board that the water resources of the state should be viewed as a national treasure rather than as a state treasure. As such, to safeguard the interest of the consumers and the Board, the Commission is of the view that if there is any shortfall in revenue of the Board, on account of the Board having to sell electricity at a price lower than Rs 2.50 per unit then the GoHP shall make good for the losses suffered by HPSEB through subsidy. If the State goes in for exploiting the natural resources of the State judiciously, then it would go a long way in improving availability of power in the country. Once the State achieves self-sufficiency in power through a judicious mix of big and small hydro projects then it can export the power from the big projects and utilize the power produced from the small projects for catering the needs of the local areas around the Project. Such a practice will lead to optimum utilization of natural resources in the power generation within the State because it will reduce the transmission and distribution losses considerably. As per available record, transmission and distribution losses in Himachal Pradesh varied between 22-26% for sale to consumers within the State; whereas the overall loss after accounting for the sale outside the State varied from 17-21% during the last 5 years.   

(5.)            In view of the uneven power situation in the state, the Commission is of the view that the GoHP should carry out detailed studies of the proposed project sites and consider issues of Demand & Supply and Transmission & Distribution losses and this should be the basis of allotting fresh projects to an interested power developer. In addition to the advantages of hydro power plants mentioned above, SHPPs offer other advantages as well. SHPPs being located in the remote regions and serving localized demand, do not displace population or submerge the surrounding areas or cause significant environmental instability in the region.   

5.2
Legal status for review of tariff and Implementation Agreement  
An important function of the Commission is to ensure that the consumers get power at a fair and equitable tariff.  The Commission also has to ensure that all stakeholders are not unduly burdened and there is a fair and reasonable division of risks between the various stakeholders.  For a power project, it is imperative that the IPP enters into a PPA with the Board prior to constructing the Power Plant and raising finances. The IA, too, is a key document, as the Government grants concessions to the IPP in the IA.  

Prior to expressing its views on the Model PPA, the Commission deems it appropriate to first discuss a few of the related issues. These issues include the following: 

(1.)            The purview of the powers of the Commission under the Commissions Act, including the powers to review the tariff of Rs 2.50 fixed by the GoHP.  

(2.)            Review of the IA by the Commission.  

The above mentioned issues have been discussed herein below:   

(1.) 
The purview of the powers of the Commission under the Commissions Act, including the powers to review the tariff of Rs 2.50 fixed by the GoHP    

(a)
The functions as provided under Section 22(1) of the Commissions Act have been conferred on the Commission by virtue of its formation. They relate inter-alia to the determination of tariff in the manner provided in Section 29 of the Commissions Act, regulating the power purchase and procurement process including the price at which the power from the generating company shall be procured and to promote competition, efficiency and economy in the activities of the electricity industry.   

(b) 
Section 22(2) of the Commissions Act provides that the State Government may by notification confer certain other functions (prescribed in the said section) to a State Electricity Regulatory Commission. Presently, no such functions under Section 22(2) of the Commissions Act have been conferred on the Commission. Section 22(3) of the Commissions Act requires HPERC to exercise its functions in conformity with the national power plan. Thus, the functions of the Commission are presently limited to Sections 22(1) and 22(3) of the Commissions Act. Further Section 52 of the Commissions Act states that the provisions of the Commissions Act prevail over the provisions of any other enactment save as otherwise provided in Section 49 of the Commissions Act.    

(c)
As per Section 22 (1) of the Commissions Act, the following functions have been conferred on the Commission: -  

a.     to determine the tariff for electricity, wholesale, bulk, grid or retail, as the case may be, in the manner provided in Section 29; 

b.     to determine the tariff payable for the use of the transmission facilities in the manner provided in Section 29;   

c.      to regulate power purchase and procurement process of the transmission utilities and distribution utilities including the price at which the power shall be procured from the generating companies, generating stations or from other sources for transmission, sale, distribution and supply in the State;   

d.     to promote competition, efficiency and economy in the activities of the electricity industry to achieve the objects and purposes of this Act.  

(d)
As per Section 22(1)(c) of the Commissions Act, the function of the Commission is to regulate the power purchase and procurement process, including the determination of the price at which the power shall be procured from the generating companies by HPSEB.   

(e)
Thus the functions of Commission would inter-alia include regulation of tariff for sale of electricity or for use of transmission utilities, in the manner provided in Section 29 of Commissions Act and to regulate the power purchase and procurement process for transmission, sale, distribution and supply in the State as per Section 22(1) of the Commissions Act.  

(f)
In order to determine the ambit of the phrase “regulate” the Commission has relied on the following decisions of the Hon’ble Supreme Court: -  

(i)
The Hon’ble Supreme Court in D. K. Trivedi & Sons v. State of Gujrat [(1986) Supp SCC 20] has interpreted the phrase ‘regulate’ as “to control, govern, or direct by rule or regulations; to subject to guidance or restrictions; to adapt to circumstances or to surroundings”. In Jiyajeerao Cotton Mills Ltd. v. M.P. Electricity Board, [1989 Supp (2) SCC 52] the Hon’ble Supreme Court has opined that “the word regulate has different shades of meaning and must take its colour from the context in which it is used having regard to the purpose and object of the relevant provisions, and the court while interpreting the expression must necessarily keep in view the object to be achieved and the mischief sought to be remedied”.  

(ii)
A PPA between a generating company and a State Electricity Board comprises of a number of terms and conditions. A PPA relates to several conditions, inter-alia, the amount of electricity to be sold/ purchased, the tariff that is applicable to every unit generated or deemed to be generated, ‘take or pay obligations’, the duration of the PPA, the damages payable for failure to supply, securities for payments, responsibilities of the parties for construction, operation & maintenance, force majeure and modalities of dispute resolution. However, all these conditions are steps in the direction of facilitating the “power purchase and procurement process of the transmission and the distribution utilities” like HPSEB. This function is clearly within the domain of Section 22(1)(c) of the Commissions Act. The phrase “regulate” under section 22(1)(c) of the Commissions Act has a wide meaning including the power to fix tariff. The Commission would rely on the judgement of the Hon’ble Supreme Court in Deepak Theatre, Dhuri v. State of Punjab, [AIR 1992 SC 1519] which has held that the power to “regulate” would include the power to fix prices. In any case Section 22(1)(c) of the Commissions Act explicitly grants the power to HPERC to regulate the price at which tariff is to be fixed between a generating company and HPSEB.   

(g)
Further Section 51 of the Commissions Act provides that the Central Government may by notification omit Section 43A (2) of the ES Act, 1948 in relation to a particular state.   

(h)
The Government of India vide notification dated February 5, 2003 in the extraordinary gazette appointed February 5, 2003 as the date with effect from which Sub-section (2) of Section 43A of the ES Act, 1948 has been omitted for the State of Himachal Pradesh. Therefore, the function of the Commission to fix the tariff for the sale of electricity by a generating company to a State Electricity Board shall not be limited by Section 43A (2) of the ES Act in any manner and the Commission will have the power to approve the PPA and determine the terms and conditions and tariff for sale in respect of even the generating company wholly or partly owned by the State Government. Thus the Commission has the powers to review the tariff of Rs 2.50/unit fixed by the GoHP as the tariff for sale between a generating company and the Board as per the notification dated May 6, 2000.     

(2.) 
Review of the IA by the Commission  

(a.)
The preamble of the Model PPA mandates executing of IA as a condition precedent before execution of the PPA. Moreover, Section 10.7.3 of the Model PPA provides for the automatic termination of PPA in the event of termination of the IA.  Thus, IA forms an essential sine qua non before the parties enter into a PPA. PPAs are concerned with the power purchase and procurement process of transmission and distribution utilities, and as has been mentioned above, the Commission has the power to review a PPA. Since the IA is an essential prerequisite for a PPA to operate, it is the view of the Commission that it has the power to review the IA as well under the functions conferred on it by virtue of Section 22(1) (c) of the Commissions Act.  

(b.)
Section 22(2) of the Commissions Act states “subject to the provisions of chapter III and without prejudice to the provisions of sub-section (1)…..”. As per the Hon’ble Supreme Court, the use of the phrase ”without prejudice” in the subsequent sub-section does not curtail the scope of the previous sub-section (A.P. State Financial Corporation v. M/s GAR Re-Rolling Mills, AIR 1994 SC 2151).  It is a well-settled principle of statutory interpretation that when general provisions are followed by specific provisions with a clause providing that they are without prejudice to the earlier provisions, then the specific provisions do not curtail down the scope of a prior general provision. This principle has also been recognized by the courts (R.G.R.Rao v. State of Andhra Pradesh, AIR 1973 AP 236). Therefore, as mentioned above, it is the view of the Commission that the non-issuance of notification by GoHP under Section 22(2) of the Commissions Act does not preclude the jurisdiction of the Commission to review the IA under Section 22(1)(c) of the Commissions Act. 

5.3
Rate of purchase of power from IPPs  

(1.)
As per GoHP Notification dated May 6, 2000, HPSEB shall purchase power @ Rs. 2.50/unit from the IPP, metered at the Interconnection Point. This rate shall remain firm during the entire life of PPA i.e. 40 years. 

 (2.)
As per available record of the past tariff filing by HPSEB for the year 2001-02 (HPSEB did not file a tariff petition during the year 2002-03), the average cost of supply is Rs. 2.46 per unit. It may be noted that the MNES guidelines provide a rate of Rs. 2.25 per unit with a provision for escalation @ 5% every year, with 1994 as the base year. Based on these guidelines, the present rate of sale of electricity by the IPP under MNES system would work out to Rs. 3.32 per unit for the year 2002. After the execution of the PPA, the escalation would continue for a period of 10 years. From the 10th year onwards, the new purchase price would be the price at the end of 10th year or the high tension tariff prevalent in the State, whichever is higher. 

(3.)
The rate at which power is proposed to be procured from the IPPs as per model PPA is Rs. 2.50/unit at the 11kV/22kV/33kV/EHV, which is fixed over the entire duration of 40 years.  For the purpose of comparing the rates being offered to the IPPs in Himachal Pradesh as compared to rate being offered to IPP under the MNES guidelines, the rate being offered to IPPs in Himachal Pradesh is definitely less attractive. As per submissions made by the consumer representative during the public hearing, it has been stated that even with this rate of power procurement and even during lean years when generation may be substantially lower, the IPPs will still make substantial profit after meeting all expenses including debt servicing during the tenure of PPA. Other points made out during the public hearing are that the rate of Rs. 2.50/unit should be renegotiated after the debt service period, with the ceiling of Rs. 2.50/unit and that the rate should be as per the Availability Based Tariff as enunciated by the Central Electricity Regulatory Commission.  

(4.)
The levelised tariff for 40 years after discounting Rs. 2.50 @ 12% discounted cash flow per annum works out to 57.7 paise per unit. In light of this, the rate of Rs. 2.50/ unit seems to be reasonable from the Board’s perspective.   

(5.)
The Commission has also considered the objections raised by various IPPs regarding adjustment of tariff with inflation, higher rate for peaking power, etc. The GoHP Notification dated May 6, 2000 has fixed the tariff at Rs 2.50/unit without any escalation for the duration of the PPA. Further the IPPs have agreed to the fixed tariff of Rs 2.50/unit by signing MoUs with the GoHP and thus the IPPs have selected the projects on the basis of the said  tariff, without any provision for escalation. Though the Commission is fully empowered to review the tariff, as already discussed in the foregoing, it will not like to interfere with the rate for the following reasons that:  

a.     the tariff has already been bilaterally settled between the IPPs and the GoHP; 

b.    the IPPs have already acquiesced to this rate; 

c.     the rate to HPSEB is quite attractive considering that it works out to an average discounted rate of 57.7 paise/unit at present worth; 

d.    the DPRs project quite attractive profits for IPPs; and 

the transmission and distribution losses in SHPP supply area are minimal.

Chapter-6  
ANALYSIS OF MODEL PPA BASED ON COMMISSION’S RESPONSE TO OBJECTIONS & COMMENTS   

The Commission having carefully gone through the Model PPA and taking into consideration the written pleadings and arguments advanced during the public hearing, has the following views:   

6.1 Construction Stage (Article-3):  
(1.)            The Construction Schedule has been provided in the IA and no mention has been made in the Model PPA. The said Construction Schedule in the IA also provides that the Construction Schedule will be mutually agreed to at a later stage by the GoHP and the Company. It is imperative that the Board is aware of the time frame of construction while executing the PPA itself.   

(2.)            The IA simply empowers the IPP to develop and construct the Project on certain broad terms and conditions as stipulated therein. Any delay in construction may, directly or indirectly, affect the interest of the Board adversely. There needs to be a maximum specified time period for construction in the Model PPA with the Construction Schedule forming a Schedule thereof.  

(3.)            Further as per Section 13.5 of the IA, the GoHP has undertaken to ensure that the Planning/Design/Construction of any other hydroelectric project upstream/downstream of the Company’s project will not affect the annual energy generation capacity of the proposed Project adversely. Also under Section 15.4 of the IA, the Company may have a claim on account of development of any upstream and downstream project if such development adversely affects its scope. 

(4.)            Any inordinate delay in construction at a site may block the progress of other projects either upstream or downstream, thereby causing lower generation of electricity and the non-utilisation of precious natural resources. 

6.2
Commissioning and achieving commercial operation (Article-4)  
(1.)            There is no mention of the Scheduled Date of Synchronisation in the Model PPA. It refers to the IA where also no date has been provided for. The IA only defines the Scheduled Commercial Operation Date (“SCOD”). The Model PPA should have referred to the IA in the context of SCOD instead of Scheduled Date of Synchronisation or alternatively the IA should define the Schedule Date of Synchronisation instead of the SCOD.   

(2.)            The Board needs to know of the Scheduled Date of Synchronisation while executing the Model PPA and this provision should, therefore, be incorporated in it.  The Model PPA also does not stipulate a particular date as the maximum period within which the project needs to be synchronised. The Board should be aware of such staging while executing the PPA so that it can plan out its energy requirements accordingly. Hence, it is the view of the Commission that such a date needs to be provided in the PPA itself.   

(3.)            In the Model PPA, the Board has no recourse to the IPP for delay with regard to synchronisation of the Power Project. However, the GoHP does have a remedy under the IA if the Company fails to adhere to the Construction Schedule. It is directed that a remedy should also be provided to the Board because non-supply of power will result in fall of revenue and it will also adversely affect the planned Demand Supply scenario. 

(4.)            In the IA it is provided that the GoHP can terminate the IA due to stoppage in construction for three months for reasons other than by a force majeure event.  The compensation at the rate of Rs 2 lacs per MW provided in the IA for failure to adhere to the Construction Schedule may not be adequate as this compensation is to be paid to the GoHP and the Board has no recourse to the Company with regard to any such compensation.  

(5.)            As per the general practice and keeping the circumstances in mind, the Commission is of the view that all the generating units of the Project should be synchronised on or before the Scheduled Dates of Synchronisation specified for different generating units. If the Company fails to synchronise by the Schedule Date of Synchronisation then the Company should be liable to pay reasonable liquidated damages to the Board say @ of Rs. 1000.00 (Rupees One thousand) per megawatt for each day of delay beyond the Scheduled Date of Synchronisation of the Project. This would help the Board to plan out its Demand and Supply position more accurately and would act as a deterrent to the Promoters who will have to ensure that the Project is synchronised in conformity with the agreed date. 

(6.)            Further the Commission is of the view that if the Commercial Operation Date is delayed beyond 180 days of the Scheduled Date of Synchronisation, other than on account of a Force Majeure Event or Board Event of Default, then such a delay should also constitute a Company Event of Default, which consequently provides a right to the Board to terminate the PPA. 

            (7.)
There is no provision in the Model PPA, for an eventuality when the Plant Availability is less than the tested capacity of the plant. This would result in reduce supply of power and consequent revenue loss to the Board. The general practice to avoid such situation is to provide compensation to the purchaser through liquidated damages for the failure of IPP to maintain the plant capacity at least 90% of the tested capacity.  However, in this case, keeping in view the Hydro Policy of GoHP to incentivise  the participation of private sector in execution of SHPPs, small capacities of the projects involved and generation loss  to  IPP on keeping lower Plant Availability, the Commission is of the view that no liquidated damages need to be provided for reduced plant  availability. 

           (8.)
There are also no liquidated damages provided in the Model PPA, which holds the Company liable when on testing, the capacity of the    Plant is found to be less than the contracted capacity of the plant. In the view of the Commission, a remedy should be provided to the Board because reduced supply of power results in fall of revenue for HPSEB. As per the general practice and taking the circumstances into account it is directed that in order to avoid such a situation the Company should be made liable to pay reasonable liquidated damages to HPSEB say @ Rs 4000/kW for the difference in the contracted capacity and the tested capacity. The Company should however, be given at least a period of 90 days from its commencement of commercial operations to achieve the contracted capacity. 

  (9.)            The Company should furnish an irrevocable bank guarantee of a reasonable amount (say Rs 20 lacs per MW) within one year of the execution of the PPA in favour of the Board, which could be encashed by the Board in  case of the failure of IPP to pay liquidated damages within a period of 90 days of the date of demand from the Board. This bank guarantee should be returned duly cancelled to the Company on achieving commissioning of the Project and successful completion of the testing provided no liquidated damages are due and payable to the Board under the PPA.   

(10.)       The objectors have raised objections with regard to Section 4.1.2. (iii) of the Model PPA, which provides for approval from the Chief Electrical Inspector of the GoHP that the plant is capable of being operated safely.  It has been suggested that if it is not mandatory under the Indian Electricity Acts/Rules to obtain such certification, then this provision should be dispensed with. In this regard, the Commission would like to point out that Rule 63 of the Indian Electricity Rules, 1956 clearly specifies the requirement for approval by the Electrical Inspectors before commencing supply of high voltage to any person. Therefore, the said provision needs to be preserved in its present form.   

(11.)       Section 4.1.6 of the Model PPA provides that the Company shall normally conduct Commissioning Tests within fifteen (15) days from the Date of Synchronisation. Commissioning Tests have been defined in Section 2.2.17 of the Model PPA as the applicable tests detailed in relevant standards. It is the view of the Commission that the provision should clearly stipulate that the Commissioning Tests would be witnessed by an independent engineer appointed by both the parties by mutual agreement. Further the independent engineer should submit a certificate of the tested capacity of the Plant and the necessary performance tests of the plant to HPSEB.   

(12.)       Section 4.1.7 of the Model PPA provides that after the notice period of 60 days has been given by the Company in terms of Section 4.1.1 of the Model PPA, then a further notice of at least seven days by fax has to be given by the Board mentioning the exact dates on which the commissioning test will commence. This provision has been objected to by the objectors on the ground that it might not be possible to send a fax from every plant site. The Company might consider the fax as sent, but in fact it may not have been properly received at the other end. The objector’s view is that the said notice should be sent by registered mail as it helps in the fulfillment of the IPP’s obligation to the Board and thus avoid any unnecessary dispute. The Commission is of the view that the apprehension by the objector has some merit and it would probably be practical to have a mix of both fax and registered mail for sending the notice. The Commission has thus taken note of the suggestion made by the objector and, therefore, it is directed that a provision permitting the use of both fax followed by a registered mail for sending such notice be incorporated. 

6.3
Plant Operation and Maintenance (Article-5)  
(1.)            Section 5.1 of the Model PPA provides that the Company is required to operate the Project in accordance with the Agreement and also in accordance with Prudent Utility Practices, all applicable laws, Manufacturer’s guidelines etc, the Grid Technical Limits, Dispatch Instructions and rated capacity subject to normal de-rating/deterioration. It is the view of the Commission that the Model PPA should also provide that the operation of the Project should be so organized so as to ensure optimum utilization of the water potential. 

          (2.)            Section 5.2 of the Model PPA provides that the Company is required to submit its proposed plan of Scheduled Outages at least 45 days prior to the Scheduled Synchronization Date and before February 15th of every year thereafter. The Control Centre in turn has to notify the Company of its acceptance or views otherwise in writing and the schedule of outages will be deemed approved in case of no such notification. The Operating Committee shall then finalize the Plan of Scheduled Outages. The Model PPA does not take into account the eventuality if the Control Centre does not agree to the schedule proposed by the Company and gives a different view.  It is also not clear whether the Company is bound to accept the views of the Control Centre.  The Commission is of the view that the views expressed by the Control Centre should be final and binding on the Company. However, the Company can make request if the proposed schedule would be detrimental to the Project, and the Board may consider such proposal reasonably. 

          (3.)            Section 5.3 of the Model PPA provides that before commencing Maintenance Outage, the Control Centre shall be informed of the duration and the reasons necessitating it and approval for the same shall be at mutually acceptable terms. The Commission’s view is that the Company should make all efforts to schedule the Maintenance Outage during the surplus months based on the low demand situation.    

(4.)            Section 5.4 of the Model PPA relating to Operation of the Project is very brief and vague and only provides that the Company is bound to follow all the Dispatch Instructions issued by the Control Centre. It is the view of the Commission that there needs to be greater clarity regarding certain aspects and, therefore, the following provisions be added to the said Section:  

  a)                 that the Company shall keep the Control Centre informed about the availability of the Project. Further, the Company shall be under obligation to inform the Control Centre, within 30 minutes of any change in the Availability. The old Availability would be deemed to be true unless a new declaration with respect to Availability is conveyed to the Control Centre; 

  b)                 that the operating staff of the Company should carry out all switching operations as per the instructions of the Control Centre which are necessary to make the interconnection equipment/ transmission lines dead for making them available for maintenance work during an outage; 

  c)                  during an emergency, the Company shall act in accordance with the instructions of the Control Centre and the Power output increased/ decreased subject to the ‘Technical Limits’ and the ‘Water Availability’. 

  (5.)            Section 5.5 of the Model PPA provides that in case of forced outage, the Company shall make operational any equipment under Forced Outage within a reasonable time.  The Company also should be under obligation to inform the Board about a forced outage as soon as practical.  

  (6.)            Section 5.6 of the Model PPA provides that the Board along with the Company shall establish an Operating Committee appointing 2 members each, which has to perform certain duties as stated in the said Section. In case there is an absence of consensus in the Operating Committee on any issue, either party may refer the matter to the Chief Engineer (Commercial) of the Board or any other authority appointed for the purpose, and the ensuing decision shall be final and binding. This has also been objected to by the objectors. It is the view of the Commission that the present provision should be retained, however, in Section 5.6 (c) of the Model PPA with regard to the decision of the Chief Engineer (Commercial) of the Board the words “whose decision shall be final” shall be deleted and replaced by “to resolve the matter of disagreement” 

  (7.)            The Commission further directs that in Section 5.6 of the Model PPA relating to the functions of the Operating Committee should also include matters relating to the co-ordination of the respective programmes of the parties for the operation and maintenance of the Project and Interconnection Systems and other matters arising out of the said PPA. The Commission is also of the view that there should also be a provision for a Construction Committee (consisting of 4 members, i.e. two (2) from the Board and two (2) from the Company). The purpose should be to co-ordinate the respective programmes of the parties during the construction phase.    

  (8.)
Section 5.7 of the Model PPA provides that proper records and other data, including accurate operating log and at Project/ Interconnection Point, are to be maintained by both the parties for proper administration of the PPA.  These are required to be preserved for a period of at least 60 months during which any party may examine them at reasonable times after giving reasonable notice. It is the view of the Commission that a clause should be added providing for the inspections to be done during office hours only. It should also provide that neither party should dispose off or destroy any  records after the period of preservation, without giving 30 (thirty) days prior written notice to the other party.

  6.4  
Sale and Purchase of Energy (Article-6)
  (1.)            The objectors have suggested that the exemption period for water royalty for 15 years is too short a period to recover the cost of heavy investment in the remote areas of the state and this period may be extended to at least 25 to 30 years. The issue of water royalty forms part of the GoHP Notification dated May 6, 2000 and the Commission, therefore, does not desire to look into the merits of this issue.   

(2.)            The objectors have objected that the tariff rate of Rs. 2.50 per unit should not be fixed, but should be in line with the rates fixed by other states in the country and a nominal annual increase of 5% to the said rate of Rs. 2.50 per unit should be incorporated. Alternatively, the objectors have suggested, that the said fixed rate of Rs. 2.50 per unit can be linked with an annual percentage increase/decrease with the prevailing inflation rate in the country or the rate should be at par with the rate of energy being charged by the HPSEB from the consumer from time to time. 

  (3.)            The objectors have also suggested that the escalation clause has been included by other State Governments like Punjab, Haryana, Karnataka, Andhra Pradesh, Kerala and Rajasthan in order to attract small hydropower generation projects. Further the objectors have submitted that the IPPs are taking more risks in the Himalayan Region due to the young and weak geology. Such risks include the risk of hydrology, geology, transmissions losses, risk of cost overrun for implementation, etc.. Further, they have suggested that for SHPPs, enough investigations and time services data are not available and hence undertaking a project is a more risky proposition. The Commission is of the view that an IPP should conduct detailed project analysis and identify project related risks before it decides to set up a particular plant and would, therefore, be in a position to take steps to mitigate such risks to a large extent. 

  (4.)            The objectors have also suggested that there should be an escalation in the tariff based on the depreciation of the Indian Rupee, which should be considered as a long-term investment. The Commission is of the view, as observed by the Himurja representative in the Public Hearing held on 24th February 2003, that there are no foreign exchange risks involved in the Projects as neither the debt nor the equity investment is denominated in foreign currencies. Thus, in view of there being no foreign exchange risk in the Project, the Commission is of the view that depreciation of the Indian Rupee would not affect project economics and, therefore, escalation of Rs 2.50 on this account does not merit any consideration. 

  (5.)            The Commission has looked into the tariff and decided that a fixed tariff of Rs 2.50/ unit is a reasonable tariff for the Board and the consumers, provided that the IPPs honour their commitment to supply electricity from the plant for 40 years. If the fixed tariff of Rs. 2.50 per unit is discounted @ 12% per annum, then the levellised tariff at which the Board would purchase the power for a period of 40 years would work out on the present value basis @ 57.7 paise per unit. It may be noted that the MNES guidelines provide a rate of Rs. 2.25 per unit with a provision for a minimum of 5% escalation every year. The base rate of escalation has been fixed in 1994 and consequently in 2002 the tariff would approximate Rs. 3.32 per unit. After the execution of PPA, the base price would be the escalated @ 5% every year for a period of 10 years.  From 10th year and the remaining duration of the PPA, the new purchase price would be the price at the end of the 10th year or the high-tension tariff prevalent in that State, whichever is higher. 

  (6.)            The Commission has also considered the objections raised by various objectors regarding the escalation of tariff. The GoHP Notification dated May 6, 2000 has fixed the tariff at Rs 2.50/unit without any escalation for the duration of the PPA. Further the IPPs have agreed to the fixed tariff of Rs 2.50/unit by signing MoUs with GoHP and thus the IPPs have selected the projects on the basis of this tariff without any escalation. The tariff has already been bilaterally settled between the IPPs and the GoHP and the IPPs have already acquiesced to this rate. 

  (7.)            Moreover, in Himachal Pradesh where the likelihood of water availability is more compared to other states, there is a fair chance that if appropriate sites with adequate water availability are identified and proper studies are conducted by the IPP and the Board, then reasonable returns on the investment of the IPP can be assured.  Further DPRs reflect that the projects will provide quite attractive profits for IPPs. In view of this the Commission is of the view that the request of the objectors for an escalation in the tariff does not merit any consideration and the Commission does not wish to review the tariff at this juncture.   

(8.)            The Commission has also considered the objections raised by various objectors regarding increase in tariff, linkage with escalation, higher rate for peaking power, etc. The GoHP Notification dated May 6, 2000 has fixed the tariff at Rs 2.50/unit without any escalation for the duration of the PPA. Though the Commission is fully empowered to review the tariff as already discussed in the foregoing, it will not like to interfere with the rate for the above mentioned reasons. 

  (9.)            The Commission remains unconvinced as to the necessity of establishing SHPPs. However, the Commission agrees with the Board that the water resources of the state should be viewed as a national treasure rather than a state treasure. As such, to safeguard the interest of the consumers and the Board, the Commission is of the view that any shortfall in revenue of the Board, on account of the Board having to sell electricity at a price lower than Rs 2.50 per unit, shall be made good through subsidy by the GoHP in a transparent manner as may be determined by the Commission.  This is based upon the fact that the rate of Rs. 2.50/kWh has already been bilaterally settled between the IPP and GoHP as a matter of policy and should rightly and justly compensate the Board for the loss suffered by it, if any, on account of having to sell at a rate less than Rs. 2.50/kWh.  

  (10.)       This leads us to the issue of providing sufficient safeguards with regard to performance guarantee to ensure that the IPP continues to generate and sell power to the Board for a period of 40 years. In a SHPP the debt-servicing period for the plant is generally completed within a period of 8 to 10 years. After such debt service obligation has been serviced, the only cost incurred for running the power plant would be that of Operation & Maintenance (“O&M”) cost. It appears that such O&M cost for a SHPP can easily be covered by the rate of Rs. 2.50 per unit as also provide the IPP with a reasonable return on his equity. The Commission, however, notes that IPPs may be interested in setting up plants at sites where the water availability is sufficient to ensure an annual generation of 4 (four) Million units per MW or more as sites which may result in a lower annual generation may not be as attractive at the fixed tariff rate of Rs.2.50 per unit. 

  (11.)       The Commission is also of the opinion that proper investigations and enquiries need to be conducted before any future project is allotted so that all the possible hydrological, geological and topographical risks, etc. are known to the IPPs, the Board and the Lenders to the Project. 

  (12.)       Another concern of the Commission in this regard is about the reports of drastic changes in the climatic conditions of the world. Reference has been made to some media reports attributed to Meteorological Department of Government of India and the United Nations Inter-Governmental Panel on Climate Change suggesting rise in the level of seawater, submergence of some cities, extinction of glaciers, etc. Such reports were extremely alarming and had implications for the future of massive investments in the hydropower development besides many other social and economic problems. The Commission was anxious that the true position be ascertained from Inter-Governmental Panel on Climatic Change (IPCC) and other independent agencies. The Commission urges the HIMURJA and GoHP to ascertain the true position regarding climatic change and its impact on the hydrology for SHPPs in Himachal Pradesh. 

  (13.)       The Commission also notes that in this regard it would be imperative for the Board to ensure that the Company takes adequate insurance to guard against such hydrological, geological and topographical risks and all force majeure risks so that the promoter(s) do not abandon the project. Further the Insurance Policies should be assigned to the benefit of Lenders and the proceeds should be used to rebuild the Project. 

  (14.)       The objectors have also suggested that during the period of capital maintenance, the purchaser, i.e. the Board must pay the capital charges. It is the view of the Commission that in view of the rate being fixed no such capital charges with respect to the period of capital maintenance need to be borne by the Board. 

  (15.)       However, the Commission takes note of the objections that there is a need to have a higher peaking power rate. The Commission feels that Plants, which have an available pondage of at least 3 hours and are thus capable of providing peaking power to the grid, can be given a higher peaking power rate. However, such a condition falls outside the scope of the Model PPA and can be taken up at a later stage as has been provided in Section 8.9 of the Model PPA, where it is stipulated that a supplementary agreement will be executed by the parties in case the Board wished to move to a TOD/ Frequency based Account. Also when such a supplementary agreement is executed it would also be subject to the review of the Commission. 

  (16.)       The Deemed Generation provision in Section 6.4 of the Model PPA (including the note to Section 6.4) generally conforms to the policy of the GoHP issued vide Notification no. F(2)-1/2000 dated May 6, 2000. Under the said policy it has also been provided that in case of non-availability or partial availability of evacuation system beyond Interconnection Point or backing down instructions from the State load dispatch centre, the loss of generation should be counted towards Deemed Generation. The Commission notes that the PPA only provides for Deemed Generation in case of non-availability instead of providing for Deemed Generation in case of non-availability and partial availability of the evacuation system beyond the Interconnection Point and is of the view that Deemed Generation should also provide for partial availability in order to be fair to the IPPs.    

  (17.)       The objectors have also suggested that the time limits mentioned in Section 6.4 (i) and (iii) in the Model PPA under Deemed Generation are vague and require reconsideration in the interest of small hydropower developers.  Section 6.4(i) provides that the loss of generation at the Station due to the interruptions/ outages attributed to the aforesaid factor(s) lasting for a period of less than 20 minutes at a time would not be counted towards Deemed Generation. Further Section 6.4 (iii) provides that the loss of generation at the Station due to the interruptions/ outages attributed to the aforesaid factor(s) during the period in which the total duration of such outages/ interruptions (other than an outage excluded by virtue of being less than 20 minutes or due to Force Majeure), is within the annual limit of 480 hours in a Year would not be counted towards Deemed Generation. 
  (18.)       The Commission is of the view that as far as Sections 6.4 (i) and (iii) are concerned, the time limits in these Sections have been provided taking into account the technical as well as topographical conditions in which the Projects are likely to operate. Further as far as the time limit of 20 minutes is concerned, the same is provided by paragraph 11 (c) of the GoHP Notification No. MPP-F (2) – 1/2000 dated May 6, 2000. Due to the operational requirements and constraints of the State Grid System, it would be near impossible to identify the loss in generation of power and reasons for the delayed restoration of power for a period below 20 minutes and, therefore, it is considered reasonable. Section 6.4 (i) lays down that 20 minutes is the minimum time period for which the loss of generation must last. With regard to the time limit of 480 hours in Section 6.4 (iii), the same is also provided by paragraphs 11 (b) of the GoHP Notification No. MPP-F (2) – 1/2000 dated May 6, 2000. This time limit is also reasonable since 480 hours is 5% of the total hours in a year (i.e.8760 hours), which means that unit availability works out to 95% as per accepted norms. However, it needs to be clarified in the Model PPA that Deemed Generation should be paid/accounted for each time, only if there is water spillage. 

  (19.)       The objectors have also suggested that SHPP should not be backed down in merit order dispatch and in case, they are asked to back down, they should be given the benefit of Deemed Generation. The Commission has noted this objection and is of the view that subject to the limitations contained in the provisions of Deemed Generation in Section 6.4 of the Model PPA, Deemed Generation would be payable in case of backing down as a result of merit order dispatch. 
  (20.)       The Commission has earlier expressed its opinion that the IPPs should make regular declarations to the Control Centre. It is possible that in view of the provision for Deemed Generation, there may be a temptation to over declare the capacity of units available. The view of the Commission is that if the IPP mis-declares its availability, then the IPP should be liable to pay Liquidated Damages, which should be double of the difference between declared availability and the actual availability for the entire period from the time of declaration of the present availability @ Rs.2.50/kWh. 

6.5 
Metering standards and testing (Article-7)
(1.)            Section 2.2.45 and Section 2.2.47 of the Model PPA provides that the Meters are to be located at the Interconnection Point rather than at the Plant Switchyards. The objectors have objected to this and suggested that all meters and metering devices owned by the IPP shall be installed at the IPP’s project switchyard.  The meters shall be located after the main transformer to measure the Net Saleable Energy for calculating the payments to the IPP subject to deduction towards the Government Supply as stipulated in Section 6.1 of the Model PPA. The explanation provided is that since the Board is installing and maintaining the project lines etc.  at IPP’s cost, the transmission losses from IPP’s project switchyard to the Board’s Interconnection Point should be to the Board’s account. 

  (2.)            Para 8 (i) of the GoHP Notification No. MPP-F (2) – 1/2000 dated May 6, 2000 stipulates, in this regard, that the interfacing including all equipment, construction and maintenance of the High Tension lines from the points of generation to the Board’s nearest High Tension Sub-station will be undertaken by the producer as per the specifications and requirements of the Board for which the IPP would bear the entire cost.  Alternatively, these works and their maintenance could be undertaken by the Board at the cost of the Company. The Model PPA has in accordance with the GoHP Notification dated 6th May 2000 and as per the scope of the Project development advertised by the GoHP, which forms the essential scope of the Project work, provided that the development of the transmission line from the Project Switch- Yard to the Interconnection Point to connect with the Board’s grid is a part of the Project which is to be developed, financed and maintained by the IPP. The Commission is of the view that this provision is justified and transmission losses up to Interconnection Point should be to the IPP’s account. 

  (3.)            The Objectors have suggested that to develop the hydro potential, 33 kV/EHV grids for interconnection point should be built by HPSEB at their own cost in the manner that the transmission line from the generating station of the small hydro power project to the interconnected point should not be more than 10 kms. They have stated that since the tariff is fixed, the projects are likely to be unviable, in case the very high burden of transmission cost is put to the SHPPs. They have, therefore, requested that the maintenance of the grid station should also be done by HPSEB as they have the advantage of getting power at a fixed cost for next 40 years. 

  (4.)            Section 7.1 of the Model PPA provides that the Project Line(s) regarded as part of the Project are to be constructed, operated and maintained by the Company, for evacuating power from the Project while the Board will do the same for the Interconnection Facilities, though at the cost of the Company, and subsequent to the execution of a separate agreement to the effect in accordance with Section 3.3. 

  (5.)            The Commission makes note of the fact that objections have been raised that the cost of execution, operation and maintenance of the Interconnection facilities are to be borne by the IPPs. They want this cost to be borne by the Board. 

  (6.)            The Commission has also noted the response of the Board that such costs are to be borne by the IPPs as stipulated in the paragraph 8 of the GoHP notification No. MPP-F (2) – 1/2000 dated May 6, 2000. This provision has to be read together with Section 2.2.53 of the Model PPA, which provides that the Interconnection facilities form an integral part of the Project, the cost of execution, operation and maintenance is also included within Project Construction/Operation cost, which has to be borne by the IPP. With respect to metering of energy, when a particular site is selected by the IPP, it undertakes to meet all the risks associated with the site, including the distance of the transmission lines which it will have to set up and, therefore, the metering has to be at the Interconnection Point and not at the project switch-yard. Thus the Commission feels that it is not realistic to expect the Board, to bear such costs for all the Projects under process and future Projects of a similar nature. 

(7.)            In this connection, the Commission would also like to point out that the Model PPA does not restrict the interconnection of the project at 33 kV/EHV, and the IPP may provide the interconnection at EHV/22 kV/ 11 kV substation of the Board.  However, to avail the benefit of Deemed Generation, the IPP has to provide interconnection of the project to manned 22kV/33 kV/EHV sub-station..  

(8.)            The Commission is, also of the view that for the sake of clarity, in Section 7.1 of the Model PPA the general location of the metering equipment shall be communicated by the Company to the Board at least ninety (90) Days prior to the Commercial Operation Date of the Project. Also a clause should be added providing that the Main Meter and the Check Meter shall be maintained in accordance with Prudent Utility Practices. The Meters installed at the Interconnection Point shall be mutually inspected, sealed and shall not to be interfered with, except in the presence of both the parties or their accredited representatives. 

(9.)            Sections 7.4 and 7.5 of the Model PPA provide that the meters shall be checked for accuracy at least 15 days before Synchronization of the first Unit and every six months thereafter and will be deemed as operating satisfactorily if the errors are within the prescribed limit in the relevant Indian standard (or I.E.C where Indian standard is not existing) for meters of the given accuracy level. As long as the error in the Main Meter is within the permissible limits, the consumption registered by a main meter alone will hold good for the purposes of billing. The Commission is of the view that a clause should be added incorporating the provision that the test for the Main Meter and the Check Meter shall be done with reference to a portable sub-standard meter, which shall be of an accuracy class compatible with the class of meter under test and as per Prudent Utility Practices. Further the Company should at its own expense, have the sub-standard meter tested, calibrated and certified by a recognised and independent Testing House/Laboratory mutually acceptable to the Parties, once during every year (or more frequently upon the reasonable request of the Company or the Board) with reference to the relevant Indian standard or I.E.C where Indian standard is not existing. 

(10.)       Further the Commission is also of the view that in Article 7 of the Model PPA there needs to be a provision with regard to Additional Metering Test in addition to the tests provided for in the Model PPA. Any Party can request for Additional Metering Test and the additional test shall be conducted within 7 days of receipt of such notice. The Parties should agree to a mutually convenient time for such inspections or tests and the expense of any requested additional inspections or tests requested by a Party shall be borne by the Party requesting such additional test. However, if upon such testing, the metering equipment is found to register beyond the permissible limits of error then the expenses will be borne by the other party.   

(11.)       Section 7.15 of the Model PPA provides that designated representatives of both the parties shall take joint meter readings of  the Main Meter and Check Meter which are installed at the Interconnection Point at 12:00 Hours on the first day of every month starting from the synchronisation date of each Unit.  If a representative of either party is not available it may be done on the subsequent day at 12:00 hours, but if the representative is again not present, the representative present may record and certify the reading. Each party is to maintain separate registers of these readings. Separate joint meter readings shall also be taken at the time of removal/replacement of any of the Main Meter/Check Meter. The Commission is of the view that a proviso should be added to Section 7.15, to the effect that if the representative of the Board does not attend to the aforesaid verification and certification of the statement, the certificate of the Company alone shall be considered sufficient for release of payment in the interim.   
6.6 Billing and Payment (Article-8)  
(1.)            Section 8.1 of the Model PPA provides that the Board must open and maintain, within 30 days from the COD, a confirmed irrevocable revolving Letter of Credit in favour of the Company. The charges for opening the Letter of Credit shall be borne by the Company. The Company may redeem the Letter of Credit in lieu of the undisputed/unpaid amount due from the Board on the scheduled date of operation and failure on the part of the company to do so, would be deemed payment by the Board thereby allowing rebate as per Section 8.2. In pursuance of this, the value of the Letter of Credit for the first 36 months has been stated to be Rs. 10 lacs per MW of Installed Capacity. The value shall be reviewed after the expiry of 36 months and then at the beginning of every Financial Year on the basis of the average monthly billing of the preceding 36 months. Where the Company redeems the Letter of Credit, the Board must restore the amount before the schedule date of payment for the next bill. Other related modalities shall be on mutually agreed terms and conditions. 

(2.)            The objectors have also demanded that the value of the Letter of Credit be raised to Rupees fifteen lacs per MW instead of the present limit of Rupees ten lacs per month as the increased value is required to meet the maximum monthly bill of the Company. The Commission is of the view that the value of the Letter of Credit due in the first year of operation should be equal to the possible value of invoice based on the maximum generation in any one month corresponding to the hydrological data provided in the DPR, relating to 75% dependable year. During subsequent years, the value of the Letter of Credit shall be equivalent of the highest monthly invoiced amount in any one month during the previous years (say three years) of operation.   
(3.)            There have been several objections to this provision by the objectors as to who will bear the cost of opening of the revolving Letter of Credit.  The Commission is of the view that the IPP has to bear the cost of opening the Letter of Credit as provided in paragraph 10 (iii) of the GoHP Notification No. MPP-F (2)-1/2000 dated May 6, 2000. 

(4.)            The objectors have demanded that the Board should bear the cost of reinstatement of the revolving Letter of Credit since it is not a payment mechanism, but is a back up security which becomes operational due to the inability of the Board to pay otherwise. The Commission concurs with the view that such a demand is reasonable and directs that the cost of reinstatement of the Letter of Credit is to be borne by the Board.   
(5.)            There has been an objection that the Model PPA does not prescribe a time period for the Board to restore amount of the Letter of Credit and it has been suggested that a one-week period should be provided to restore the Letter of Credit.  The Commission has considered this objection and suggests that the restoration be done within the next Due Date of payment or fifteen days, whichever is earlier. 
(6.)            The Objectors have also suggested that the Board should open an escrow account pledging their receivable against the power purchased from the IPPs. The Commission notes that the GoHP Notification No. MPP-F (2) – 1/2000 dated May 6, 2000 along with its subsequent amendment dated December 16, 2000, stipulates a two-tier payment security mechanism comprising of a revolving Letter of Credit to be opened by the Board and provision of State Government Guarantee for the payment liabilities of the Board towards the developer. In addition, the notification further provides for a penalty @ 1.5% per month on the outstanding dues that serves as a disincentive for delay in payment of the Company’s dues. Sections 8.1 to 8.3 of the Model PPA also provide the facilities for the Letter of Credit, Government Guarantee and penalty of late payment. The Model PPA also provides that in case of default in payment by the Board, the IPP can terminate the PPA. The Commission agrees with the view of the Board that the amount payable to these SHPPs is likely to be small and does not merit consideration for providing any additional tier of security by pledging of receivables of the Board towards such payment.   

(7.)            Section 8.2 of the Model PPA provides that a rebate @ 1.5 % of the gross amount is available to the Board for payment made on or before the Due Date. The objectors have contended that such a provision was not equitable and it would be unfair for the Board to get the rebate if it makes payment on the Due Date.  It was further pointed out that there was no such policy of the government to which such provision could be traced. However, they were willing to allow a rebate, incase the Board made payments before the Due Date @ of the State Bank of India’s prime lending rate, and not at a rate of interest as high as 18% per annum. HPSEB has, however, justified the provision on the basis of the general industry practice and provisions made by most of the States in the executed PPAs. In this connection it is noted that the provision of “Rebate” in the PPAs executed so far has been for the Tariff, which is worked out on cost plus basis. In that case, finance charges for working capital equal to two months receivables is required to be added for computation of tariff and as such the rebate provision is justified. The industry practice is also based on these considerations. In this case, the tariff is a fixed irrespective of the cost of the project (which is bound to vary from project to project). Hence, the objectors are justified in contending that no rebate should be payable if the payment is made on the due date. However, if the Board makes payment before the Due Date then rebate can be given at the normal prime-lending rate of interest of the State Bank of India applied for each day of payment before the Due Date as has been provided in case of late payments.   

(8.)            Section 8.8 of the Model PPA provides that any statutory taxes, levies, duties, cess or any other kind of imposition(s) whatsoever imposed/charged by any government (Central/State) and/or any other local bodies/authorities on generation of electricity, after the Effective Date, shall be reimbursed by the Board to the Company on the quantum of Net Saleable Energy.   

(9.)            The objector has suggested, in their additional points filed before the Commission, that the tax on generation of electricity including any revision in the tax on generation (both upward and downward) after COD is to be reimbursed by the Board. The Board in its replies has not objected to this and stated that the Commission can deal with this provision of tax on generation of electricity, as it deems appropriate. The Commission has accordingly considered this suggestion and is of the view that the Board should bear the tax on generation of electricity, if applicable. This is based on the Commission’s understanding that the payment of taxes on generation of electricity was not taken into consideration for arriving at the rate of Rs 2.50 per unit. 

(10.)             The Model PPA does not provide any provision for set-off of any amounts due to the other party. The Commission is of the view that a provision for set-off of amount due to any Party against any amount due to other Party needs to be included in the Model PPA.   
6.7
Undertakings (Article-9)   
Insurance:   

(1.)      Section 9.1(h) of the Model PPA provides that the IPP shall effect and maintain at its cost during the entire PPA period, adequate insurances in respect of matters related with the Project as may be required under any of the Financial Agreements, Laws of India or as are customary, desirable or necessary and also against such risks which normally arise during construction, operation and maintenance of the hydel projects. It is the view of the Commission that the insurance clause should be made more comprehensive. The Company should cover all natural force majeure risks with adequate insurance so that in case of any natural disaster, the Company may have enough funds to restart the plant as early as practical.  It is directed that Company should maintain following insurance policies and a schedule to this effect should be annexed to Model PPA.   

(i)
Third Party Insurance; 

(ii)
Natural Peril Insurance   

(iii)
Construction Insurance; 

(iv)
Business Interruption Insurance; 

(v)
Marine Transit Insurance (if required); 

(vi)
Statutory Workers Compensation Insurance; and 

(vii)
Employer Liabilities Insurance.  

(viii)
Any other insurance as appropriate 

The provision on insurance should clearly provide that the insurance policies could be assigned for the benefit of the Lenders. However, subject to limitations under the Financing Documents, any payment received under the insurance policies shall be used for re-building the plant. 

6.8 
Term, Events of default and Termination(Article-10) 
(1.)            Section 10.1 of the Model PPA provides that it comes into force on execution and delivery of the same by the parties and is to subsist for 40 years from the Synchronisation Date of the first Unit of the Project. As has been clarified by the representative of HIMURJA in the public hearing conducted on February 24, 2003, that period of 40 years has been prescribed under the IA. 

(2.)            The provisions for Event of Default of the Company and the Board under Section 10.3 and 10.4 of the Model PPA have not been clearly and properly worded. Too many conditions have been stipulated therein, which may lead to unnecessary and avoidable disputes. For instance, the Board/Company has to explain to the Company/Board, in reasonable detail, the facts on which it has asserted that the Company/Board has committed such a default. The only obligation on the part of the Company/Board is to explain reasonable and appropriate measures it intends to take to cure such a default. There is no corresponding stipulated time frame within which such an obligation needs to be fulfilled by the Company/Board. Furthermore the Company/Board can only remedy such default provided the Board/Company finds the explanation to be satisfactory. There is no provision to the effect that  should the explanation of the Company/Board be not  found satisfactory, a Company/Board Event of Default would arise. Sections 10.3 and 10.4 of the Model PPA should be so drafted as to take care of the aforesaid observation and all the ambiguities. 

(3.)            Section 10.3 of the Model PPA lists out the circumstances in which a Company Event of Default occurs. The Commission is of the view that the following situations should also be included as Company Event of Default: 

a)                 Breach of the IA by the Company. 

b)                Failure of the Company to make any substantial payment due under the PPA after receipt of notice of non-payment(say Rs 1 lac or above). 

c)                 Bankruptcy, liquidation or winding up of the Company. 

d)                Abandonment of the operation of the Project or failure by the Company to operate Project for a continuous period of 30 days (other than due to a Force Majeure Event, Capital Maintenance or Board Event of Default).   

e)                 Failure of the Company to enter into Commercial Operation within 180 days of the Scheduled Date of Synchronisation other than as a result of force majeure event or Board’s Event of Default. 

f)                   Transfer of equity of promoters below the acceptable level (35% of the equity) except to the extent permitted under the Financing Documents, provided that the prior approval of the Board has been obtained. 
(4.)            Section 10.4 of the Model PPA lists out the circumstances in which Board Event of Default occurs. The Commission is of the view that the said provisions be modified by taking into consideration the following: -  
Board Event of Default shall occur only when non-payment involves a substantial amount. (say Rs 1 lac or above)   
(5.)            Section 10.5 of the Model PPA provides that upon the occurrence of default, the Notice of Default specifying in detail the Event of Default shall be delivered to the defaulting party by the affected party. Subsequent to the occurrence of the default, consultation for a period of a maximum of 120 days, or such longer period as may be mutually agreed and is justified under the circumstances, is to be held between the parties. The parties may mutually decide upon the curing period, in the absence of which the defaulting party shall be given 3 months for rectification commencing on the expiry of the period of consultation. 

(6.)            Further, Section 10.6 (a) of the Model PPA provides that at the expiry of the cure period (unless the Parties shall have otherwise agreed or in the event of default giving rise to the Notice of Default having been remedied), the Party having given Notice of Default may give a termination notice to the other Party stating that the Agreement shall stand terminated on the expiry of the notice period if the default is not remedied within that period.  The period of notice in case of defaults shall be 120 days, subject to extension by mutual agreement. 

(7.)            It is the view of the Commission that the total period that has been provided following a default, is a Notice of Default of 21 days in Sections 10.3 and 10.4 which is followed by a 120 days consultation period and which subsequently is followed by a cure period of at least 3 months. In addition to that there is a provision for a 120 days notice period for termination. Consequently, it will take a very long time for any party to terminate the PPA. It is the view of the Commission that these time periods for consultation, cure and termination could be reduced to reasonable periods, say consultation period of 30 days, cure period of 3 months and termination notice of 7 days. Also there is no need to provide for a consultation and cure period in Events of Default where the Company/Board has transferred its rights and obligations to a third party and/ or Company / Board has been dissolved pursuant to Law, bankruptcy, etc. The cure period needs to be provided only when there is an operational default in the Project, which the Company/Board can cure.  

(8.)            The objectors have made objections/given the suggestion that third party sale should be allowed in the state at the prevailing wheeling charges in the event of the PPA getting terminated on account of Board Event of Default. The Commission is of the view that in the absence of Escrow mechanism, where receivables of HPSEB are to be escrowed for providing payment security, the right of IPPs to sell power to a third party within the State in case of Board Event of Default is a fair concession that should be extended to the IPPs. This is, however, in conflict with the GoHP Notification dated May 6, 2000, as the said notification does not provide for any exception. Therefore, the Commission recommends that the Board should request the GoHP to modify the said notification to the extent to allow for third party sale within the state on Board Event of Default. 
(9.)            Section 10.7.2 of the Model PPA provides that in case of Company’s Event of Default, the Company shall, at the Board’s option, sell the Project to the Board at the sale price equal to the depreciated cost of the Project reduced on prorata basis in the ratio of capacity of the Unit(s) as tested. For this purpose a depreciation rate of 4% per annum has been provided. The objectors have suggested that in such circumstances, the market value of Plant should be paid instead of the depreciated value. It is the view of the Commission that since this buy-out clause is only attracted on the occurrence of the Company Event of Default, the price for such a buy-out should only be commensurate to protect the interest of the lenders of the Project. However, in certain circumstance if the liabilities on the Project were far too great then it would only be fair that the Board only pays the fair market value of the Plant. An independent valuer of repute would evaluate the fair market value of the Plant. The Board should not pay for the investments made by the promoters while exercising the Buy-Out option. It should have the option to buy the Project, at a price, which is lower of    

a)                 the sale price equal to the depreciated cost of the Project reduced on prorata basis in the ratio of capacity of the Unit(s) as tested; or

b)                 the fair market value of the Plant; or 

c)                  outstanding debts to Scheduled and Approved Banks and Financial Institutions. 

  (10.)       An appropriate safeguard needs to be provided in case of termination on account of default by the Company. It is the view of the Commission that in order to ensure the interests of all the stakeholders i.e. HPSEB, GoHP, consumers etc; the PPA has to last its contracted term of 40 years. Therefore, a performance guarantee in the form of a Bank Guarantee/ Letter of Credit in a reasonable amount needs to be furnished by the Company to guard against such an eventuality. 

  (11.)    As discussed earlier in the “Tariff observation” it is in the interest of the Board to ensure that the plants are in operation for the full contracted term of 40 years. However, a concession can be given to the Company providing that the said performance guarantee would only be required to be furnished after the debt servicing period of the Project is over since the lenders to the Project would ensure that the Company continues to operate the project till their obligations are met. As per the general practice and keeping in mind the circumstances into account, the Commission is of the view that after such debt-servicing period is over, but in no case later then the expiry of ten-year period from the Commercial Operation Date, a performance guarantee is required to be furnished by the Company. The Company should provide an irrevocable Bank Guarantee / Letter of Credit for a reasonable amount (say Rs 20 lacs/ MW) in favour of the Board as a performance guarantee on the date of completion of the debt servicing period or 10 (ten) years from the commercial operation date, whichever is earlier, and valid for the remaining period of the contracted  term of 40 years in order to ensure performance of the PPA for the entire contracted period of 40 years.  In case the Board terminates the PPA on account of breach of terms of PPA then the Board shall be entitled to encash the said guarantee.   

(12.)       Section 10.7.4 (d) of the Model PPA provides that transfer taxes pursuant to transfer of Project, in full, shall be borne by the Company. There have been some objections by the objectors as to who should bear this tax. It is the view of the Commission that as the Board only pays the lower amount between the depreciated value of the Plant or the fair market value of the plant or the outstanding debts owed to scheduled and approved banks, it would only be fair that the Board being the buyer bears the tax on transfer. It is further clarified that since transfer taxes have not been defined in the Model PPA and to avoid any ambiguity in this regard, the provision should include stamp duties and any other charges/taxes/fees, which may be leviable on account of such transfer. 

6.9  Force Majeure (Article-12)  
(1.)            Section 12.2 of the Model PPA mentions that the force majeure events include acts of the Government in its contractual capacity and also its sovereign capacity. The objectors have objected to such a broad ambit of the force majeure clause since the usual practice is only to include acts of the government only in its sovereign capacity and not in its contractual capacity.  The Commission observes that it is grossly unfair that the government, acting in its contractual capacity should have the benefit of being classified as a force majeure event.  The term force majeure is a step down from the position in and under Section 56 of the Indian Contract Act 1872 which provides that only in case of impossibility of performance the obligation of the party suspended, whereas force majeure is a civil law concept which provides for an excuse in performance when the circumstance is not within the reasonable control of the parties concerned. The Commission feels that in view of the fact that HPSEB is “State” within the meaning of Article 12 of the Constitution of India, the government’s action in its contractual capacity should not be a force majeure event. Thus, it is directed that the acts of the GoHP in its contractual capacity should not form part of the force majeure clause.   

(2.)            The Commission has made a note of the fact that the Model PPA does not expressly provide that the obligations to pay any undisputed amount, which is due to the other party, should not be suspended in the event of force majeure. It is the view of the Commission that the provision should clearly spell out that the obligation to pay any undisputed amount, which was due, continues as an obligation even during the force majeure event. 

6.10
Resolution of disputes (Article-13):  
(1.)            Section 13. 2 (a) of the Model PPA provides that on failing to resolve a dispute amongst them, the parties will refer such dispute to be resolved by a sole arbitrator, which shall be the Chairman of the Board or anyone designated by him, and the decision of such an arbitrator, which should state the reasons for his award, will be binding on both the parties. The award shall be subject to the provisions of the “Arbitration and Conciliation Act, 1996”, or any statutory modification or any re-enactment thereof and the rules made there under and for the time being in force. Further any objection of possible bias by the arbitrator in favour of the Board due to his association with the GoHP or the Board shall not be a valid one.   

(2.)            There have been several objections raised against the aforesaid provision with the objectors expressing the view that the arbitrator needs to be an independent and impartial person. In case the Chairman of HPSEB or his nominee is to be the arbitrator then the process may not appear to be impartial. It is the view of the Commission that the arbitrator has to be a person who is unconnected with the Parties to the PPA. It is preferable to conduct the arbitration proceedings by appointing a neutral and mutually acceptable arbitrator in accordance with the Arbitration & Conciliation Act, 1996 as amended from time to time. In view of the fact that India has a mature arbitration system based on the UNCITRAL model, it would be improper to have the Chairman of the one of the parties as the sole arbitrator. 

(3.)            The objectors have also stated that the jurisdiction provision should be limited to the High Court of Shimla and should not be extended to the lower courts of the State as the judicial proceedings in the lower courts could be a time consuming exercise.  Further, they have suggested that the High Court in Shimla is vested with authority to handle the arbitration award. The Commission is of the view that the jurisdiction provision cannot be restricted and conferred by an agreement to a court, which may not have the jurisdiction to deal with the matter. Therefore, the Commission is of the view that the present provision may be retained in its current form.   

6.11 Miscellaneous Provisions (Article-15)  
(1.)            Section 15.3 of the Model PPA envisages privity of the parties to the PPA. No duty or any liability shall be created on any person who is not a party to the PPA. The Commission has taken note of the provision and is of the view that third parties should not be given ‘any rights’.   

(2.)            Section 15.10 of the Model PPA provides that no Party may assign the PPA in the absence of a mutual agreement in writing to that effect. However, the Company may assign or create a security over its rights and interest under the agreement for purpose of financing the project.  Holder of any security created shall not be prevented or impeded by the Board from enforcing such security in accordance with its terms. The rights may be validly further assigned, and the Board must co-operate with the assignee and recognise his rights and not hinder such assignments. However, the Board may assign in entirety its rights and duties under the PPA, provided that the assignee honours all obligations of the Board, and further that the interests of the other party are protected from any adverse effect.   

(3.)            The Commission takes note of the fact that the provision relating to assignment is unclear. There is no unequivocal mention of the fact that the assignment by the Company should be to the lenders only. Also there is no mention that even after such assignment it would not relieve the Company from its obligations to the Board prior to such assignment, or such obligation, which survive as per the survival provision in Section 15.6 even after such assignment. 

(4.)            Section 15.11 of the Model PPA provides that the parties must hold in confidence any information, which is of confidential or sensitive or competitive nature. Also the copyrighted documents or other secret technical or commercial information supplied to a Party by or on behalf of the other Party relating to the design, construction, insurance, operation, maintenance, management or financing of the Project shall be held in confidence unless the prospective lenders or the investors in the Company or the professional advisors of the Parties in the Agreement or of such lenders or investor as aforesaid, publish or otherwise disclose or use the same for its own purposes other than as may be required to perform its obligations under the Agreement. An exception has been created in cases of:   

a)                 any information in the public domain otherwise than by breach of the Agreement;   

b)                information in the possession of the receiving Party thereof before divulgence as aforesaid, and which was not obtained under any obligation of confidentiality; 

c)                 information obtained from a third party who is free to divulge the same; and which is not obtained under any obligation of confidentiality; and  

d)                information relating to the Project after the Board has acquired the Project from the Company. 

  (5.)            Further the provision on confidentiality is not properly constructed. The provision allows the lenders/advisers to disclose or use the confidential information for their own purposes and not in performance of their obligations under the PPA. The Commission is of the view that this provision should be so constructed as to clearly provide that the lenders/advisers can use the confidential information only for the performance of their obligations under the PPA and not disclose or use the confidential information for any other purpose. Further any disclosure of confidential information by the Board to the GoHP or any Government Instrumentality should be a permitted disclosure and an exception to this said effect should be carved out in the Model PPA. 

(6.)            Section 15.17 of the Model PPA provides that the Company shall be fully responsible for any damage or loss arising out of the construction, operation or maintenance of the Project to any property or persons and also undertakes to indemnify the Board on such account. 

  (7.)            The Commission is of the view that the amplitude of the indemnity clause is too short to cover all expenses, claims, damages and costs etc., which the Board may have to suffer or incur due to the Company and for which no specific remedy is provided under the Model PPA. The indemnity clause should cover all claims, expenses, damages and cost. There is no provision regarding third party indemnity or indemnity to the Company by the Board. This may be provided. 

(8.)            An additional clause is required to be added, providing for third party liability, by the Company for any and all loss, cost, damages, expense and liability by reason of physical damage to the property of or personal injury (including death) to third parties of whatever nature or kind, arising out of or as a result of any negligent act or negligent failures to act, willful misconduct or breach of the PPA by the Company, its officers, partners, shareholders, principals, directors, employees, agents, assignees, pledgees, contractors or subcontractors in connection with the Company's performance under the PPA. 

(9.)            Also an equivalent provision should be included which provides that the Board should give an identical indemnity to the Company as the Company is providing to the Board. 

(10.)       It is the view of the Commission that all the aforesaid observations made by the Commission with regard to the indemnity section should be incorporated in the Model PPA. 

6.12 Other objections 
The objectors have also asked for other concessions for banking and wheeling of energy, demand generation charges/minimum consumption charges, advance consumption deposit for captive use, third party sale in the state, peak load charges for captive use, etc. The Commission has considered all these objections and is of the view that these are outside the purview of the Model PPA and thus there is no necessity to comment on them at this stage. 

Chapter -7  
DIRECTIONS AND ORDER   

The Commission has carefully considered the issues raised in written pleadings, heard the arguments advanced in the public hearing and presentations made by Commission staff, the NGO, the consumer representative and the Amicus Curiae with rapt attention. The Commission also notes that the Indian power sector is currently undergoing great upheavals and facing complex challenges of conceptual, strategic and tactical nature.  It is placed in a highly dynamic state of environment and the emerging new equilibriums may take some time before stabilizing in the neo-regulatory paradigms.   

The Electricity Bill, 2001 is likely to be enacted soon; bringing in its wake far reaching changes and regulatory reforms in the power sector. It cannot be said that the Model PPA   approved today may hold good and be totally relevant in future also in protecting the interests of various stakeholders.  The Commission, therefore, reserves the right to review and   modify the provisions of Model PPA which would, however, have only prospective effect and not impact a PPA signed on the basis of the Model PPA being approved hereinafter.   

The Commission orders the following modifications in the Model PPA so filed by HPSEB, as applicable to the Hydroelectric Projects up to and including 5 MW capacity being executed by Independent Power Producers (IPPs) in the Private Sector in the State of Himachal Pradesh:   

(1.)            There needs to be an agreed time period for the construction of Project in the Model PPA.  A construction schedule to this effect shall form an Annexure to the Model PPA.   

(2.)            All generating units of the Project should be synchronised on or before the Scheduled Dates of Synchronisation specified for different generating units. Should the IPP fail to synchronise by the Scheduled Date of Synchronisation then the IPP shall be liable to pay reasonable liquidated damages to the Board say @ Rs. 1000.00 (Rupees One thousand) per MW for each day of delay beyond the Scheduled Dates of Synchronisation subject to maximum of 180 days after which it would constitute Company Event of Default.   

(3.)            The IPP shall be liable to pay reasonable liquidated damages to HPSEB say @ Rs 4000(Rupees four thousand) per kW for the difference between the contracted and the tested capacities. The IPP shall, however, be given a period of 90(Ninety) days from the date of commencement of commercial operation to achieve the contracted capacity.   

(4.)            The IPP shall furnish an irrevocable bank guarantee for reasonable amount [say Rs 20(twenty) lacs per MW] in favour of the Board within one year of the execution of the PPA, which may be encashed by the Board in the case of failure on the part of IPP to pay liquidated damages within a period of 90 days of the date of demand from the Board. This bank guarantee shall be returned duly cancelled to the IPP on achieving successful testing and commissioning of the Project provided that no liquidated damages are due and payable to the Board under the PPA.   

(5.)            Section 4.1.6 of the Model PPA shall clearly stipulate that an independent engineer, appointed by both the parties by mutual agreement, shall witness the Commissioning Tests. Further the independent engineer shall submit a certificate of the tested capacity and the necessary performance tests of the Plant to HPSEB.   

(6.)            The notice by fax for synchronisation and testing shall be followed by registered mail in Section 4.1.7 of the Model PPA.   

(7.)            Section 5.1 of the Model PPA shall also provide that the operation and maintenance of the Project should be so organized as to ensure optimum utilization of the water potential.   

(8.)            The views expressed by Control Centre with regard   to scheduling of Scheduled Outages and Maintenance Outages shall be final.   

(9.)            Section 5.4 of the Model PPA relating to Operation of the Project is very brief & vague and only provides that the IPP is bound to follow all Dispatch Instructions issued by the Control Centre. For greater clarity, however, the following provisions shall be added to Section 5.4:    

a)                 That the Company shall keep the Control Centre informed about the availability of the Project. Further, the Company shall be under obligation to inform the Control Centre within 30 minutes of any change in the Availability. The entire Availability would be deemed to be applicable unless a new declaration with respect to Availability is conveyed to the Control Centre.   

b)                 That the operating staff of the Company shall carry out all switching operations as per the instructions of the Control Centre which are necessary to make the interconnection equipment/transmission lines dead for making them available for maintenance work during an outage.   

c)                  During an emergency, the Company shall act in accordance with the instructions of the Control Centre and the Power output increased/decreased subject to the ‘Technical Limits’ and the ‘Water Availability’.   

(10.)       Section 5.6(a) of the Model PPA relating to the functions of the Operating Committee shall also include matters relating to the co-ordination of the respective programmes of the parties for the operation and maintenance of the Project and the Interconnection system and other matters arising out of the said PPA. Similarly, there shall also be provision for a Construction Committee [consisting of 4(four) members, i.e. 2(two) from the Board and 2(two) from the IPP], the object being the co-ordination of the respective programmes of the parties during construction. 

(11.)       In Section 5.6 (c) of the Model PPA with regard to the decision of the Chief Engineer (Commercial) of the Board, the words “whose decision shall be final” shall be deleted and substituted by “to resolve the matter of disagreement”   

(12.)       In Section 5.7 of the Model PPA, a clause shall be added providing for the inspections only during office hours. Another clause stipulating that neither party shall dispose off or destroy any records after the period of preservation, without giving 30 (thirty) days prior written notice to the other party shall also be incorporated in this Section.   

(13.)       The tariff shall be fixed & firm @ Rs 2.50/kWh without any indexation or escalation and shall be so retained in the Model PPA. Any shortfall in revenue of the Board, on account of the Board having to sell electricity at a price lower than Rs 2.50 per unit, however, shall be made good through subsidy by the GoHP in a transparent manner as may be determined by the Commission.   

(14.)       Deemed Generation shall be provided both in case of non-availability and partial availability of the evacuation system beyond the Interconnection Point.   

(15.)       The time limits as provided in Sections 6.4 (i) and (iii) of the Model PPA shall be retained as such.   

(16.)       Deemed Generation shall be paid/accounted for each time, if, only   there is water spillage. Further, subject to the limitations in the provisions of Deemed generation in Section 6.4 of the Model PPA, Deemed generation shall be payable in case of backing down as a result of merit order dispatch.   
(17.)       In the case of mis-declaration of its availability, the IPP shall be liable to pay Liquidated Damages for double of the difference between declared availability and the actual availability for the entire period with effect from the time of declaration of the present availability @ Rs. 2.50 per kWh.   

(18.)       For the sake of clarity in Section 7.1 of the Model PPA, the general location of the metering equipment shall be communicated by the IPP to the Board at least 90 (ninety) days prior to the Commercial Operation Date of the Project. Further, a clause shall be added providing that the Main Meter and the Check Meter shall be maintained in accordance with Prudent Utility Practices. The Meters installed at the Interconnection Point shall be mutually inspected, sealed and not interfered with, except in the presence of both the parties or their accredited representatives. 

(19.)       In Section 7.5 of the Model PPA, a clause shall be added incorporating the provision that the test for the Main Meter and the Check Meter shall be done with reference to a portable Sub-Standard meter, which shall be of accuracy class compatible with the class of meter under test and as per the Prudent Utility Practices. Further the IPP shall at its own expense, have the Sub-Standard meter tested, calibrated and certified by a recognised and independent Testing House/ Laboratory, mutually acceptable to the Parties, once during every year (or more frequently upon the reasonable request of the Company or the Board) with reference to the relevant Indian standard or I.E.C where Indian standard is not existing.   

(20.)       In Section 7 of the Model PPA there also needs to be a provision with regard to Additional Metering Test in addition to the tests provided for in the Model PPA. Any Party can request for Additional Metering Test and the additional test shall be conducted within 7(seven) days of receipt of such notice. The Parties shall agree to a mutually convenient time for such inspections or tests and the expense of any requested additional inspections or tests requested by a Party shall be borne by the Party requesting such additional test. However, if upon such testing, the metering equipment is found to register beyond the permissible limits of error, the expenses will be borne by the other party.   

(21.)       A proviso shall be added to Section 7.15, to the effect that if the representative of the Board does not attend to the verification and certification of the statement, the certificate of the Company alone shall be considered sufficient for release of payment in the interim.   

(22.)       In Section 8.1 of the Model PPA, the value of the Letter of Credit due in the first year of operation shall be equal to the possible value of invoice based on the maximum generation in any one month, based upon the hydrological data provided in the DPR, relating to 75% dependable year. During subsequent years, however, the value of the Letter of Credit shall be equivalent of the highest invoiced amount in any one month during the previous years (say three years) of operation. Further the cost of reinstatement of the Letter of Credit shall be borne by the Board.   

(23.)       Section 8.2 of the Model PPA shall be amended to the effect that if the payment is made before the Due Date by the Board then the rebate shall be given at normal prime-lending rate of interest of the State Bank of India Calculated for each day of payment before the Due Date.   

(24.)       The Board shall bear the tax on generation of electricity in Section 8.8 of the Model PPA. This is based on the Commission’s understanding that the payment of taxes on generation of electricity was not taken into consideration for arriving at the rate of Rs 2.50 per unit.   

(25.)
A     provision for set-off of amount due to any Party against any amount due to other Party shall  be included in the Model PPA. 
   (26.)
The IPP shall buy and keep alive the following insurance policies and a schedule to this effect shall be annexed to the Model PPA.   
                               i.            Third Party Insurance; 

                             ii.            Natural Peril Insurance; 

                          iii.            Construction Insurance; 

                            iv.            Business Interruption Insurance; 

                              v.            Marine Transit Insurance (if required); 

                            vi.            Statutory Workers Compensation Insurance; and 

                         vii.            Employer Liabilities Insurance.  

                       viii.            Any other insurance as appropriate. 

(27.)
The provisions for Event of Default of the Company and the Board under Sections 10.3 and 10.4 of the Model PPA have not been clearly and properly worded. Too many conditions have been stipulated therein, which may lead to unnecessary and avoidable disputes. For instance, the Board/Company has to explain, to the other party, in reasonable detail, the facts on which it has asserted that the Company/Board has committed such a default. The only obligation on the part of the Company/Board is to explain reasonable and appropriate measures it intends to take to cure such a default. Corresponding time frame within which such an obligation needs to be fulfilled by the Company/Board has not been stipulated. Furthermore the Company/Board can only remedy such default provided the Board/Company finds the explanation to be satisfactory. There is no provision to the effect that should the explanation of the Company/Board be not found satisfactory, a Company/Board Event of Default shall arise. Sections 10.3 and 10.4 of the Model PPA should be so drafted as to take care of the aforesaid observation and all the ambiguities. 
  

(28.) The following situations shall also be included as Company Event of Default.  
                               i.            Breach of the IA by the Company.   

                             ii.            Failure of the Company to make any substantial payment due under the PPA after receipt of notice of non-payment. (say Rs 1 lac or above) 

                          iii.            Bankruptcy, liquidation or winding up of the Company.   

                            iv.            Abandonment of the operation of the Project or failure by the Company to operate Project for a continuous period of 30(thirty) days (other than due to a Force Majeure Event, capital maintenance or Board Event of Default).   

                              v.            Failure of the Company to enter into Commercial Operation within 180 days of the Scheduled Date of Synchronisation other than as a result of force majeure event or Board’s Event of Default.   
                            vi.            Transfer of equity of promoters below the acceptable level (35% of the equity) except to the extent permitted under the Financing Documents, provided that the prior approval of the Board has been obtained.   
(29.)
The provisions of Board Event of Default be modified by taking into consideration the following: -   
Board Event of Default shall occur only when non-payment involves a substantial amount. (say Rs 1 lac or above) 
(30.)  In Section 10, the time periods for consultation, cure and termination need to be reduced to reasonable periods, say consultation period of 30(thirty) days, cure period of 3(three) months and termination notice of 7(seven) days. Also there is no need to provide for consultation and cure periods in Events of Default where the IPP/Board has transferred its rights and obligations to a third party and/or IPP/Board has been dissolved pursuant to Law, bankruptcy, etc. The cure period needs to be provided only when there is an operational default in the Project, which the Company/Board can cure.    

(31.)  The Board shall not pay for the investments made by the promoters while exercising the Buy-Out option in Section 10.7.2 of the Model PPA. The Board shall have the option to buy the Project, which is at a price lower of: -   
                                           i.            the sale price equal to the depreciated cost of the Project reduced on prorata basis in the ratio of capacity of the Unit(s) as tested; or   

                                         ii.            the fair market value of the plant; or  

                                      iii.            outstanding debts to Scheduled and approved Banks and Financial Institutions.   

(32.)
All taxes, stamp duties, etc. on the transfer of  Plant from the IPP to the Board shall be borne by the Board.   

(33.)
Irrevocable Bank Guarantee/Letter of Credit in favour of Board shall be furnished/opened as performance guarantee on the date of completion of the debt servicing period or 10(ten) years from the Commercial Operation Date, whichever is earlier and valid for the remaining period of the contracted term of 40 years for a reasonable amount [say Rs 20(twenty) lacs/ MW] in order to ensure performance of the PPA for the entire contracted period of 40 years.   

(34.)
The acts of the Government in its contractual capacity shall not be covered as force majeure events.   

(35.)  A provision shall be added to clearly stipulate that the obligation to pay any undisputed amount, which was due, continues even during the occurrence of a force majeure event.   

(36.) The arbitration proceedings shall be initiated / conducted in accordance with the Arbitration & Conciliation Act, 1996 or any amendment thereof. The Chairman of the Board or his nominee shall not be the sole arbitrator for resolution of disputes.   

(37.) (i)  The last sentence of Section 15.11(a) has not been properlyconstructed in so far as it allows the lenders/advisers to disclose or use the confidential information for their own purposes and not in performance of their obligations under the PPA. This section shall be so constructed as to clearly provide that the lenders/advisers can use the confidential information only for the performance of their obligations under the PPA and not disclose or use the confidential information for any other purpose.   

          (ii) 
In Section 15.17, the indemnity clause shall cover all claims, expenses, damages and costs.  Third Party indemnity and indemnity to the Company by the Board shall also be provided.  
  (38.)
The Commission reserves the right to review and modify the provisions of the Model PPA as more experience is gained in the implementation and performance of the specific PPAs in future. Such changes in the Model PPA, however, would have only the prospective effect. 


