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Interim Order
 
 
Heard.
 
Background: 
 
This case was last heard on 28-8-2004 when in the concluding  three paragraphs  the Commission had observed as under: 

 
“The Commission inquired as to  what safeguards were  proposed to be provided  against recurrence of default in  not showing the  arrears of charges as recoverable continuously after such sum  became due  so that the   Board does not have  to suffer  in respect  of any future liability.  The Ld. Counsel replied that it was a matter of  concern which shall  have to be addressed by the Board. 

 

After hearing the parties, the Commission  feels that vital and  substantive points of law have been raised by the Ld. Counsel  for  Respondents  with regard to the previous  escaped liability and the jurisdiction  of the Commission.  The Commission would, therefore, like to hear the parties on the question of jurisdiction and  more upon the effect of  repeal in certain circumstances such as  the one under consideration when the Commission would like to  appoint  an Amicus  Curaie  to assist it  in understanding the  subtle  nuances of law to arrive at fair and just  conclusion.  The Respondent would submit the copies of authorities cited by the Ld. Counsel by 30-08-2004. 

 

In the meantime the  petitioner, Emmtex  Synthetics Ltd  is directed to pay 50% of the demand i.e. Rs.6,45, 900/-  on or before 8-9-2004.”
 
In compliance of the  aforesaid interim order, the petitioner  M/s. Emmtex Synthetics Ltd paid 50% of the demand  i.e. Rs.6,45,900/-.
 
2.
Respondents in their written reply dated 17.7.2004 have made preliminary submissions in which they have questioned the jurisdiction of the Commission on several grounds as well as raised substantive questions of law.  Following  points at issue arise out of the preliminary submissions made in  the written reply as well as oral arguments and contentions addressed during the hearing on 28.08.2004: 
 
1. 1.                  Can the tariff order  of 29-10-2001 having not been placed on record be relied upon by the petitioner?
 
2.
Is the matter in dispute  precluded  from the  jurisdiction of the Commission  because the contravention cannot be attributable  to  the exercise of the functions  enumerated under section 86 of the Act?
 
3.      Who shall assign the functions under clause (k) of sub -section (1) of section 86 of the Act?
 
4. 4.                    Does sub-section (5) of section 185 of the Act save any previous liability to be dealt with under the repealed laws and if section 6 of the General Clauses Act, 1897 (10 of 1897)  is operatable?
 
5. 5.                  Is  there  a vacuum in transition  for sum due  as recoverable?
 
6. 6.             Is the matter hit by limitation?
 
3. Contentions of the Respondent Board:
 
Shri Kuldip Singh, learned Counsel for  the  Respondent  was requested to repeat  his earlier  arguments for the  benefit of  the amicus curiae.  He started by reading out the prayer  for the various reliefs  made by the petitioner to argue that  the  tariff order dated 29-10-2001 having  not been  placed on record, could not be relied upon by the petitioner and the  electricity bill dated 8-4-2004 relating to the period before 3-8-2002 could not be affected  by the Commission’s order of 3-8-2002 in the case of PIA Vs HPSEB and others in case No. 3/02.  The tariff order could not be made a part of the proceedings and, therefore, any violation of the tariff order could not be alleged now.  The learned Counsel questioned the jurisdiction of the Commission to adjudicate upon the dispute.  Referring to section 142 of the Electricity Act, 2003, he argued that the Commission could invoke  provisions of  section 142 only  if and when the contravention could  be  attributable     to the exercise of  functions  enumerated in section 86 of the Act.  Contravention of anything  not covered under  the functions assigned to the Commission in section 86 could not  be  dealt with under section 142  and the same, therefore, would not  come under the jurisdiction of the State Commission.  He further submitted  that  section 56  did  not  specifically  provide  as to  who will decide the dispute of the  nature covered by  sub-section (2) of section 56.  He sought  support  from sub-sections 12 to 20, 30, 35, 42, 43, 45, 46, 47,50, 51, 52, 53, 57 to 60, 61 to 66, 67 and others   of the  Act where  specific authorities have been empowered for various  actions.   Section-56, however, was  silent  with regard to the  particular authority  empowered to decide  the dispute.  Such like matters shall  fall under clause (k) of sub-section (1) of section-86 of the Act and the  functions thereunder  could be  assigned  to the  State  Commission under sub-section 108, 110, 128, he  submitted. He argued   that   in section 11 (1),  the Government had  the powers; under sections 73 and 74, it was the  CEA.  Central Government  had the powers  in respect of  sections 75 and 79. The learned  Counsel argued that  if all the violations were  taken cognizance of  by the  appropriate Commission, it will create a lot of  problems.  To a query from the Commission as to who would be the appropriate authority to adjudicate upon the dispute under section 56, the learned Counsel submitted that the  common law shall  prevail under such circumstances.  He  cited the law  laid down by the Apex  Court in the case of  PSEB Vs Ashwani Kumar , reported in 1997-V SCC 190- para 9, to make  home the point  that  the earlier law i.e.  1910 Act  shall apply in such cases.  Zonal  level dispute settlement committee of the  Respondent Board  was still  seized  of the  matter. He  referred to sub-section (5) of section 185 to argue  that  save as otherwise  provided in sub-section (2), the mention of particular matters in that section, shall not be held to prejudice or affect the general application of section 6 of the General Clauses Act, 1897 (10 of 1897), with regard to the effect of repeals.  In accordance with section 6 of the General Clauses Act, 1897, the repeal was not to  affect the  previous operation of any enactment so repealed or  anything  duly  done or  suffered thereunder or  affect any right, privilege, obligation or liability acquired, accrued or  incurred under any enactment so repealed or  affect any penalty, forfeiture or punishment incurred in respect of any offence committed against any enactment so repealed. He concluded  that  section 24 of the Indian Electricity Act, 1910  shall apply to the dispute  as it was  saved under sub-section (5) of section  185 of the Act read with section 6 of the General Clauses Act.  He  cited the judgement  of the Hon’ble Supreme Court in the case of AG Varadarajulu  and others versus  State of TN and others  reported in AIR 1998  (4)  SCC  231 (page 236) in  respect of  the  extent to which it intended to give overriding effect over other provisions of the Act and  such intention of legislature should be gathered from the enacting part of the section.  He made a particular reference to  paras 16 and 17 of the judgement  on page 236.  He argued that  intention of the legislature enacting  sub-section (2) of section 56 and sub-section (5) of section 185 of the Act  have to be read harmoniously  and not  in the narrow  sense.  It could not  be the intention of the legislature  to make the  sum due as recoverable  upto 9-6-2003 and not  recoverable  on 10-6-2003.  The non obstante clause  in sub-section (2) of  section 56, therefore, shows  conflict  and cannot  come  to the rescue of the petitioner.  For the purpose of  recovery of the  sum due under 1948 and 1910 Acts are saved. He cited the following  judgements of the  Hon’ble Supreme Court:
 
AIR (1973) 1 Supreme Court Cases 633 (jurisdiction)
 
AIR 1969  SC  239 (s-6 of the General Clauses Act)
 
Air 1969  MP  207 (s-6 of the General Clauses Act)
 
AIR  2001 (9) SCC   344 (not forming part of the record of the case)
 
AIR 1978 (BOMBAY) 369 (question of limitation)
 
On the question of limitation, he referred to the commentary given in para 11 of the case APSEB V Cantonment Board (1976)  wherein it has been held that the  right to discontinue the  supply of electricity is without prejudice to the  licensee’s right to file a suit to recover the amounts,  since  by reason of disconnection of the supply, the licensee will not necessarily obtain the amounts due from the consumer.  The learned counsel also referred to AIR 1978 Bombay 369  in the case  M/s. Bharat Barrel & Drum  Manufacturing  Co. Pvt. Ltd., Appellants V The Municipal Corporation of  Greater Bombay and  another, the head note  (A) of which  holds that  “Electricity Act (9 of  1910) section 24 (1) – Discontinuance of supply to consumer – “Neglects to pay any charges or sum due”-Word due  includes  neglect to pay  time barred  claim. 
 
4. Contentions of   learned Amicus  Curiae :
 
The learned  amicus   curiae  contended that   section-185 of the Act repealed  the Indian Electricity Act, 1910, the Electricity Supply Act, 1948 and  the Electricity Regulatory Commissions Act, 1998.  He saw no conflict between the repealed laws  and the   consolidated legislation known  as  the Electricity Act, 2003.  He referred to the  rule laid down in Heydon’s case which had now attained the  status of  a classic. The  rule  also known as purposive construction  or mischief rule enables consideration of four   matters in  constructing an Act (i) What was the law before  making of the Act, (ii) What was the mischief or  defect  for which the law did not  provide, (iii) What is the remedy  that the Act has provided and  (iv) What is the reason of the remedy. The rule then directs that the courts  must adopt that construction which “shall suppress the mischief and advance the remedy”. The learned amicus curiae argued that  to bring about  total harmony and  to remove  certain grey areas  between the  various  laws on electricity, the umbrella  legislation  of  the  Electricity Act, 2003 was necessitated.  He  read over the objects and reasons given in the introduction  chapter and  the  preamble   of the Act laying special stress on the words “to  consolidate the laws”, “promoting competition”, “protecting interest of consumers”  and “rationalisation of the electricity tariff”.  

 
He countered the respondents’ arguments that  the functions under clause (k) of  sub-section (1) of section 86 could  be assigned under section-108 by the State Government to the State Commission.  He  argued  that the Act per se  assigns the functions to the Commission  and even  where they were  not specifically  provided  but  the Objects  and Reasons of the Act  required it  to do so, the provisions  should be interpreted broadly  to discharge such  other functions.  Section 108 of the Act  gives powers to the State Government to give directions  in the matter of policy involving public interest and such directions can be given only in the discharge of the functions given in section 86 and  not to discharge  other functions  as  envisaged in clause (k) of sub-section (1) of section 86.  Other functions   under clause (k) of sub-section  (1) have to be  discharged  by the  Commission  if so called upon by  broad and not the  restrictive and  narrow   interpretation of the law.  Where, by virtue of the Objects and Reasons of the Act, the legislature   intended  to arm the Commission with such functions, the  same had to be performed by it to achieve the purposes of the Act.  

 

The tariff order dated 29-10-2001 having been notified is applicable and was not required to be  placed on record.  He further argued  that  sub-section  (2) of section 56 was   important.  It is a non obstante clause and the quintessence of the words “notwithstanding anything contained in any other law for the time being in force, no sum due  from any consumer, under this section shall be recoverable  after the  period of two years from the date when such sum became  first  due  unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity”, have to be fully  absorbed.   He argued that section 24 of the Electricity Act, 1910 and section 56 of the Electricity Act, 2003 are just not compatible,  and that   the fiscal legislation had to be construed  narrowly  and not in the broader sense.  The combined reading of the various sections will clearly show that  the previous  liability  will not be protected by sub-section (5) of section 185. The machinery under sub section  (2) of section 56 of the Act had to be  in place. Unbundling  of the Electricity  Board  must  happen.  The certainty principle is  fundamental  in law.  There  is no  dichotomy. The   law  looks forward and not  backward  and there were  no grey areas in the new Act.  The legislation had  comprehensively  taken into consideration  all  the three Acts and combined  and consolidated them  in one  umbrella legislation and removed all the  grey areas, he argued.

 
On the question of jurisdiction he cited the following  judgements of the Hon’ble Supreme Court:
 
AIR 2004 Vol 1 SCC 195 BSES  vs  Tata Power Co.Ltd & others
AIR 1994 Vol 5 SCC 465 
AIR 2002   SC 3588  WBERC vs CESC 
AIR 1955 SC Page 84
AIR 1993 SC 1188
AIR 1956 SC 77
 
To a query from the Commission as to who could assign the functions under clause (k) of sub-section (1) of section 86, the learned amicus  curiae  answered  that they are  the ancillary  powers  and the  State cannot  interfere  in those powers.
 
He concluded by arguing that the remedy had to be found in sections 56 and 86 of the Act.  The authority to adjudicate such dispute had to be found in the new Act, 2003.
 

5. Contentions of the Petitioner

 

Shri O C Sharma, learned counsel for the petitioner argued that the Board must  establish  that the demand was  created  after coming  into force  of  the Electricity Act, 2003.  He denied that  it had even accrued.  He also cited  the following judgement:

 
AIR 2004 Vol. 1    SCC  195  - BSES Ltd V/s Tata Power Co. Ltd. &       others

 
Shri Sharma argued that  earlier  the limitation period was 3 years in the  repealed law and now it was two years as per  section 56 of the Act and the demand was, therefore, time barred.  The respondent could not discontinue  the supply also  and by contravening the provision of the Act  in raising  the demand,  the  Board  had contravened the provisions of the Act which was  also  in violation of the Commission’s order  of 3-8-2002.  
 
6.
Shri Rajiv Sharma wrapped up  by  referring  to sections 131, 172, 173, 174, 175 and 185 to contend that section-185 had been enacted as a measure of  abundant precaution. He  concluded  that section 24 of the Indian Electricity Act, 1910 had been  carried over  to and merged in section 56 of the Electricity Act, 2003.  To another query from the Commission, he  contended that  the power of punishment  for non-compliance of the directions had been  given only to the appropriate Commission under section 142  of the Act. 
 
7.
Shri  Kuldip Singh on wrap-up pleaded that since the petitioner  had not prayed for the  invocation of the  penal provision and no submission for penalty had been made, it could not be invoked. He further argued that section 185 was  very clear and  section 6 of the General  Clauses Act  shall operate independently.  He argued that there was  no  conflict with the Reasons and Objects of the Act and  if there was  no  conflict,  section 6 of the General Clauses Act had  to be applicable. He further stressed  the  point  that  section 6 of the General Clauses Act was applicable even to the  Constitution of India.
 
8.
The Commission clarified that section 56 fell  under Part-VI “Distribution of Electricity” of the Act  which was essentially  a State Commission  subject and even  though no authority as such had been stipulated   for adjudicating the dispute  under section 56, it had  to be assumed  that for  achieving the purposes of the Objects and Reasons of the Act,  such powers  vested with the State Commission. Further in sub-section (5) of section 42  of the Act, the  distribution licensee  had to  establish a forum for redressal of grievances of  consumers in accordance with the guidelines as specified by the State Commission but the respondent had failed to establish such forum within  6 months from the appointed date  i.e.  by 10-12-2003 even  though the   guidelines  had been specified by the Commission thro’ HPERC (Guidelines for  Establishment of Forum for  the Redressal of  Grievances of  Consumers) Regulations, 2003.  The Commission had appointed  the Ombudsman to settle the grievances of the consumers as per  sub-section (6) of section 42 of the Act and, therefore, the machinery  was available for redressal  of grievances  of the  consumers. 
 
9.
For  proper  understanding and examination of the issues involved, relevant  provisions of  the Electricity Act, 1910 and  the Electricity Act, 2003 are  extracted, as  follows: 

 
 
The provisions of Sec.24 of the Indian Electricity Act, 1910 (repealed) enable the Electricity Board to discontinue the supply in the cases where any consumer neglects to pay any charge for energy or any sum other than a charge for energy due from him to a licensee in respect of supply of energy to him. 
 
Section 6 of the General Clauses act, 1897 provides that where this Act, or any (Central Act) or Regulation made after the commencement of this Act, repeals any enactment hitherto made or hereafter to be made, then, unless a different intention appears, the repeal shall not-

 
(a) 
revive anything not in force or existing at the time at which the repeal takes effect; or
 
(b)
affect the previous operation of any enactment so repealed or anything duly done or suffered thereunder; or
 
(c) 
affect any right, privilege, obligation or liability acquired, accrued or incurred under any enactment so repealed; or
 
(d)
affect any penalty, forfeiture or punishment incurred in respect of any offence committed against any enactment so repealed; or
 
(e) 
affect any investigation, legal proceeding or remedy in respect of any such right, privilege, obligation, liability, penalty, forfeiture or punishment as aforesaid;
 
and any such investigation, legal proceeding or remedy may be instituted, continued or enforced, and any such penalty, forfeiture or punishment may be imposed as if the repealing Act or Regulation had not been passed.
 
This section inter alia provides protection to any right, privilege, obligation or liability acquired or accrued under any enactment repealed. The provisions of the new Act cannot infringe or relegate the right of appeal granted under the old Act; Md.Makibar Rahman v. Islam Ali, AIR 1994 Gau 4.
 
Whenever there is a repeal of an enactment the consequences laid down in this section follow unless a different intention appears, since a single repeal scarcely or hardly leaves any room for contrary opinion or expression. Even in case a repeal of enactment is followed by a fresh legislation, this section is applicable and relevant unless the fresh/new legislation manifests an intention incompatible with or in conflict or contradiction to the provisions of the section concerned; Ramesh Chandra Sahoo v. State, AIR 1994 Ori187.

 
‘Repeal; of provision is in distinction from ‘deletion’ of provision. ‘Repeal’ ordinary brings about complete obliteration of the provision as if it never existed, thereby affecting all incoherent rights and all causes of action related to the ‘repealed’ provision while ‘deletion’ ordinarily takes effect from the date of legislature affecting the said deletion, never to effect total effacing or wiping out of the provision as if it never existed. For the purpose of this section, the above distinction between the two is essential; Navrangpura Gam Dharmada Milkat Trust v. Ramtuji Ramaji, AIR 1994 Guj 75.
 
Where the accident took place when the Old Motor Vehicles Act was in force but the claim petition was filed after the repeal of he old Act and the new Act came into force, the case would be covered by the new Act and delay for a longer period than six months could not be condoned. In such a case clause (e) of section 6 of the General Clauses Act is not attracted because, by the enactment of the new law the remedy of the claimant has not been affected at all. His right to claim compensation by filing the claim within the same period of limitation has been preserved; Vinod Gurudas Raikar V. National Insurance C.Ltd.,AIR 1991 SC 2156.
 
The objectives of the provision of clause (c) of section 6 of the Act is to ensure protection of any right or privilege acquired under the repealed Act; M/s Gurcharan Singh Baldev Singh v. Yaswant Singh, AIR 1991 SC 180.
 
 6A. Repeal of Act making textual amendment in Act or Regulation:- Where any (Central Act) or Regulation made after the commencement of this Act repeals any enactment by which the text of any (Central Act) or Regulation was amended by the express omission, insertion or substitution of any matter, then, unless a different intention appears, the repeal shall not affect the continuance of any such amendment made by the enactment so repealed and in operation at the time of such repeal.
 
The circumstances, which necessitated  the enactment of the  Electricity Act, 2003 and the features of the aforesaid  re-enacted provisions are clearly given in the Statement  of Objects and Reasons of the said Act which reads as under:-
 
“The Electricity Supply Industry in India is presently governed by three enactments namely, the Indian Electricity Act, 1910, the electricity (Supply) Act, 1948, the Electricity Regulatory Commissions Act, 1998.
 
1.1 The Indian electricity Act, 1910 created the basic framework for electric supply industry in India which was then in its infancy. The Act envisaged growth of the electricity industry through private licensees. Accordingly, it provided for licenses who could supply electricity in a specified area. It created the legal framework for laying down of wires and other works relating to the supply of electricity.
 
1.2 The Electricity (Supply) Act,1948 mandated the creation of a State Electricity Board. The State Electricity Board has the responsibility of arranging the supply of electricity in the State. It was felt that electrification which was limited to cities needed to be extended rapidly and the State should step in to shoulder this responsibility through the State Electricity Boards. Accordingly the State Electricity Boards through the successive Five Year Plans undertook rapid growth expansion by utilising Plan funds.
 
1.3 Over a period of time, however, the performance of SEBs has deteriorated substantially on account of various factors. For instance, though power to fix tariffs vests with the State Electricity Boards, they have generally been unable to take decisions on tariffs in a professional and independent manner and tariff determination in practice has been done by the State Governments. Cross-subsidies have reached unsustainable  levels. To address this issue and to provide for distancing of government from determination  of tariffs, the Electricity Regulatory Commissions Act, was enacted in 1998. It created the Central Regulatory Commission and has an enabling provision through which the State Governments can create a State Electricity Regulatory Commission. 16 States have so far notified/created State Electricity Regulatory Commissions either under the Central Act or under their own Reform Acts.
 
2. Starting with Orissa, some State Governments have been undertaking reforms through their own Reform Acts. These reforms have involved unbundling of the State Electricity Boards into separate Generation, Transmission and Distribution Companies through transfer schemes for the transfer of the assets and staff into successor Companies. Orissa, Haryana, Andhra Pradesh, Karnataka, Rajasthan and Uttar Pradesh have passed their Reform Acts and unbundled their State electricity Boards into separate Companies. Delhi and Madhya Pradesh have also enacted their Reforms Acts, which, inter alia, envisage unbundling/ corporatisation of SEBs.
 
3. With the policy of encouraging private sector participation in generation, transmission and distribution and the objective of distancing the regulatory responsibilities from the Government to the Regulatory Commissions, the need for harmonising and rationalising the provisions in the Indian Electricity Act, 1910, the Electricity (Supply) Act 1948 and the Electricity Regulatory Commissions Act, 1998 in a new self contained comprehensive legislation arose. Accordingly it became necessary to enact a new legislation for regulating the electricity supply industry in the country which would replace the existing laws, preserve its core features other than those relating to the mandatory existence of the State Electricity Board and the responsibilities of the State Government and the State Electricity Board with respect to regulating licensees. There is also need to provide for newer concepts like power trading and open access. There is also need to obviate the requirement of each State Government to pass its own Reforms Act. The Bill has progressive features and endeavours to strike the right balance given the current realities of the power sector in the manner they consider appropriate. The Electricity Bill, 2001 has been finalised after extensive discussions and consultations with the States and all other stakeholders and experts.
 
4. 
The main features of the Bill are as follows:-
 
(i) (i)                  Generation is being delicensed and captive generation is being  freely permitted. Hydro Projects would, however, need approval of the State Government and clearance from the Central electricity Authority which would go into the issues of dam safety and optimal utilisation of water resources.
 
(ii) (ii)                There would be a Transmission Utility at the Central as well as State level, which would be a Government company and have the responsibility of ensuring that the transmission network is developed in a planned and coordinated manner to meet the requirements of the sector. The load despatch function could be kept with the Transmission Utility or separated. In the case of separation the load despatch function would have to remain with a State Government organisation/company.
 
(iii) (iii)               There is provision for private transmission licensees.
 
(iv) (iv)              There would be open access in transmission from the outset with provision for surcharge for taking care of current level of cross subsidy with the surcharge being gradually phased out.
 
(v) (v)                Distribution licensees would be free to undertake generation and generating companies would be free to take up distribution licensees.
 
(vi) (vi)              The State Electricity Regulatory Commissions may permit open access in distribution in phases with surcharge for-
 
(a) (a)                current level of cross subsidy to be gradually phased out along with cross subsidies; and
(b) (b)               obligation to supply.
 
(vii) (vii)             For rural and remote areas stand alone systems for generation and distribution would be permitted.
 
(viii) (viii)           For rural areas decentralised management of distribution through Panchayats, Users Associations, Cooperatives or Franchisees would be permitted.
 
(ix) (ix)              Trading as a distinct activity is being recognised with the safeguard of the Regulatory Commissions being authorised to fix ceiling on trading margins, if necessary.
 
(x) (x)                Where there is direct commercial relationship between a consumer and a generating company or a trader the price of power would not be regulated and only the transmission and wheeling charges with surcharge would be regulated.
 
(xi) (xi)              There is provision for a transfer scheme by which company/ companies can be created by the State Governments from the State Electricity Boards. The State Governments have the option of continuing with the State Electricity Boards which under the new scheme of things would be a distribution licensee and the State Transmission Utility which would also be owning generation assets. The service conditions of the employees would as a result of restructuring not be inferior.
 
(xii) (xii)             An Appellate Tribunal has been created for disposal of appeals against the decision of the CERC and State Electricity Regulatory Commissions so that there is speedy disposal of such matters. The State Electricity Regulatory Commission is a mandatory requirement.
 
(xiii) (xiii)           Provisions relating to theft of electricity have a revenue focus.
 
5.
The Bill seeks to replace the Indian Electricity Act, 1910 the Electricity (Supply) Act,1948 and the electricity Regulatory Commissions Act, 1998.
 
6.
The Bill seeks to achieve the above objects.”
The Electricity Bill having been passed by both the Houses of Parliament received the assent of the President on 25th May,2003. It came on the Statute Book as “ THE ELECTRICITY ACT, 2003 (36 OF 2003)”.
 

The PREAMBLE of THE ELECTRICITY ACT, 2003 [No. 36 OF 2003] provides that this is an Act to consolidate the laws relating to generation, transmission, distribution, trading and use of electricity and generally for taking measures conducive to development of electricity industry, promoting competition therein, protecting interest of consumers and supply of electricity to all areas, rationalisation of electricity tariff, ensuring transparent policies regarding subsidies, promotion of efficient and environmentally benign policies constitution of Central Electricity Authority, Regulatory Commissions and establishment of Appellate Tribunal and for matters connected therewith or incidental thereto.
 

Sub-section (5) of section 42 of the Act provides that every distribution licensee shall, within six months from the appointed date or date of grant of licence, whichever is earlier, establish a forum for redressal of grievances of the consumers in accordance with the guidelines as may be specified by the State Commission. Sub-section (6) of the this very section provides that any consumer, who is aggrieved by non-redressal of his grievances under sub-section (5), may make a representation for the redressal of his grievance to an authority to be known as Ombudsman to be appointed or designated by the State Commission. Sub-section (7) of  this  section further requires that the Ombudsman shall settle the grievance of the consumer within such time and in such manner as may be specified by the State Commission. 
 
Section 56 deals with disconnection of supply in default of payment. Sub-section (1) provides that where any person neglects to pay any charge for electricity or any sum other than a charge for electricity due from him to a licensee or the generating company in respect of supply, transmission or distribution or wheeling of electricity to him, the licensee or the generating company may, after giving not less than fifteen clear days notice in writing, to such person and without prejudice to his rights to recover such charge or other sum by suit, cut off the supply of electricity and for that purpose cut or disconnect any electric supply line or other works being the property of such licensee or the generating company through which electricity may have been supplied, transmitted, distributed or wheeled and may discontinue the supply until such charge or other sum, together with any expenses incurred by him in cutting off and reconnecting the supply, are paid, but no longer:

 

Provided that the supply of electricity shall not be cut off if such person deposits , under protest, -

 

(a) 
an amount equal to the sum claimed from him, or

 

(b) 
the electricity charges due from him for each month calculated on the  basis of average charge for electricity paid by him during the preceding six months, whichever is less, pending disposal of any dispute between him and the licensee.
 

 

 

Sub-section (2) of this section provides that notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity:
 
Section 86 enumerates  the functions of State Commission. Sub-section (1) lays down for it, the following  functions to :

 

(a)  
determine the tariff for generation, supply, transmission and wheeling of electricity, wholesale, bulk or retail, as the case may be, within the State:
 

Providing that where open access has been permitted to a category of consumers under section 42, the State Commission shall determine only the wheeling charges and surcharge thereon, if any, for the said category of consumers;

 

(b) (b)               regulate electricity purchase and procurement process of  distribution licensees including the price at which electricity shall be procured from the generating companies or licensees or from other sources through agreements for purchase of power for distribution and supply within the State;

 

(c)
facilitate intra-State transmission and wheeling of electricity;

 

(d) 
issue licences to persons seeking to act as transmission licensees, distribution licensees and electricity traders with respect to their operations within the State;

 

(e) 
promote cogeneration and generation of electricity from renewable sources of energy by providing suitable measures for connectivity with the grid and sale of electricity to any person, and also specify, for purchase of electricity from such sources, a percentage of the total consumption of electricity in the area of a distribution licensee;

 

(f) 
adjudicate upon the disputes between the licensees, and generating companies and to refer any dispute for arbitration;

 

(g) 
levy fee for the purposes of this Act;

 

(h) 
specify State Grid Code consistent with the Grid Code specified  under clause (h) of sub-section (1) of section 79;

 

(i) 
specify or enforce standards with respect to quality, continuity and    reliability of service by licensees;

 

(j) 
fix the trading margin in the intra-State trading of electricity, if considered, necessary; and

 

(k) 
discharge such other functions as may be assigned to it under this Act.

 

Sub-section (2) of section 86 provides that  the State Commission shall advise the State Government on all or any of the following matters, namely :-

 

(i) 
promotion of competition, efficiency and economy in activities of the electricity industry;

 

 (ii)      promotion of investment in electricity industry;

 

(iii) 
reorganization and restructuring of electricity industry in the State;

 

(iv) 
matters concerning generation, transmission , distribution and  trading of electricity or any other matter referred to the State Commission by that Government.
 

Sub-section (3) of this section requires  the State Commission to ensure transparency while exercising its powers and discharging its functions.

 

Further, sub-section (4) provides that in discharge of its functions, the State Commission shall be guided by the National Electricity Policy, National Electricity Plan and Tariff Policy published under section 3.

 

Section 108 provides for directions by State Government. Sub-section (1) requires that in the discharge of its functions, the State Commission shall be guided by such directions in matters of policy  involving public interest as the State Government may give to it in writing and  sub-section (2) says that if any question arises as to whether any such direction relates to a matter of policy involving public interest, the decision of the State Government thereon shall be final.

 

Sectiion-131 deals  with reorganization of the Board and provides that with effect from the date on which a transfer scheme, prepared by the State Government to give effect to the objects and purposes of this Act, is published or such further date as may be stipulated by the State Government (hereafter in this Part referred to as the effective date), any property, interest in property, rights and liabilities which immediately before the effective date belonged to the State Electricity Board (hereafter referred to as the Board) shall vest in the State Government on such terms as may be agreed between the State Government and the Board.

Sub-section (2) further  requires that any property, interest in property, rights and liabilities vested in the State  Government under sub-section (1) shall be re-vested by the State Government in a  Government company or in a company or companies, in accordance with the transfer scheme so published along with such other property, interest in property, rights and liabilities of the State  Government as may be stipulated in such scheme, on such terms and conditions as may be agreed between the State Government and such company or companies being State Transmission Utility or generating company or transmission licensee or distribution licensee, as the case may be :

 

Section 142 of the Act deals with  punishment for non-compliance of directions by Appropriate Commission and  provides that in case any complaint is filed before the Appropriate Commission by any person or if that Commission is satisfied that any person has contravened any provisions of this Act or rules or regulations made thereunder, or any direction issued by the Commission, the Appropriate Commission may after giving such person an opportunity of being heard in the matter, by order in writing, direct that, without prejudice to any other penalty to which he may be liable under this Act, such person shall pay, by way of penalty, which shall not exceed one lakh rupees for each contravention and in case of a continuing failure with an additional penalty which may extend to six thousand rupees for every day during which the failure continues after contravention of the first such direction.
 
Section 172 relates to transitional provisions and provides that notwithstanding anything to the contrary contained in this Act,-

 

(a) 
a State Electricity Board constituted under the repealed laws shall be deemed to be the State Transmission Utility and a licensee under the provisions of this Act for a period of one year from the appointed date or such earlier date as the State Government may notify, and shall perform the duties and functions of the State Transmission Utility and a licensee in accordance with the provisions of this Act and rules and regulations made thereunder:

 

Provided that the State Government may, by notification, authorise the State Electricity Board to continue to function as the State Transmission Utility or a licensee for such further period beyond the said period of one year as may be mutually decided by the Central Government and the State Government.

 

(b) 
all licences, authorisations approvals, clearances and permissions granted under the provisions of the repealed laws may, for a period not exceeding one year from the appointed date or such earlier period; as may be notified by the Appropriate Government, continue to operate as if the repealed laws were in force with respect to such licence, authorisations, approvals, clearances and permissions, as the case may be, and thereafter such licences clearances and permissions, as the case may be, and thereafter such licences, authorisations, approvals, clearances and permissions shall be deemed to be licences, authorisation, approvals, clearances and permission under this Act and all provisions of this Act shall apply accordingly to such licences authorizations approvals, clearances and permissions.

 

(c) 
the undertaking of the State Electricity Boards established under section 5 of the Electricity (Supply) Act, 1948 may after the expiry of the period specified in clause (a) be transferred in accordance with the provisions of Part XIII of this Act;

 

(d) 
the State Government may, by notification, declare that any or all the provisions contained in this Act, shall not apply in that State for such period, not exceeding six months from the appointed date, as may be stipulated in the notification.

 

Section 173 deals with  inconsistency in laws and stipulates that nothing contained in this Act or any rule or regulation made thereunder or any instrument having effect by virtue of this Act, rule or regulation shall have effect in so far as it is inconsistent with any other provisions of the Consumer Protection Act, 1986 or the Atomic Energy Act, 1962 or the Railways Act, 1989.

 

Section 174 gives to the  Act overriding effect and provides that save as otherwise provided in section 173, the provisions of this Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force or in any instrument having effect by virtue of any law other than this Act.

 

Section 175 lays down  that the provisions of this Act are in addition to and not in derogation of any other law for the time being in force.

 
“Section 185 deals with repeal and saving and  provides that  save as otherwise provided in this Act, the Indian Electricity Act, 1910, the Electricity (Supply) Act, 1948 and the Electricity Regulatory Commissions Act, 1998 are hereby repealed.

 

Sub-section (2) of this section provides that notwithstanding such repeal,- 

 

(a) 
anything done or any action taken or purported to have been done or taken including any rule, notification, inspection, order or notice made or issued or any appointment, confirmation or declaration made or any licence, permission, authorisation or exemption granted or any document or instrument executed or any direction given under the repealed laws shall, in so far as it is not inconsistent with the provisions of this Act, be deemed to have been done or taken under the corresponding provisions of this Act;
 

(b) 
the provisions contained in sections 12 to 18 of the Indian Electricity Act, 1910 and rules made thereunder shall have effect until the rules under section 67 to 69 of this Act are made;

 

(c) 
Indian Electricity Rules, 1956 made under section 37 of the Indian Electricity Act, 1910 as it stood before such repeal shall continue to be in force till the regulations under section 53 of this Act are made;

 

(d) 
all rules made under sub-section (1) of section 69 of the Electricity (Supply) Act, 1948 shall continue to have effect until such rules are rescinded or modified, as the case may be;

 

(e) 
all directives issued, before the commencement of this Act, by a State Government under the enactments specified in the Schedule shall continue to apply for the period for which such directions were issued by the State Government.” 

 

 

Sub-section (5)  further provides that save as otherwise provided in sub-section (2), the mention of particular matters in that section, shall not be held to prejudice or affect the general application of section 6 of the General Clauses Act, 1897, with regard to the effect of repeals.”
 
10.
Let us see now what the various judgements referred to by the learned counsels and amicus curiae have to say:
 
 
AIR 2004 Vol. I  SCC 195 “BSES LTD Vs Tata Power co.Ltd. and others”. 
 
Head notes A, B and C read as under:
 
“A.
Electricity Regulatory Commissions Act, 1998 – Jurisdiction of Regulatory Commissions under – Ambit of – In light of the background in which the Act was passed, the Objects and Reasons of the Act, the fact that Regulatory Commissions under the Act would be constituted with technically qualified persons,  it would be proper to  interpret the  Act broadly and not in a narrow or restrictive sense insofar as  the jurisdiction of Commissions under it were concerned, so that the purpose for which the Act had been enacted could be achieved.  
 
B.
Electricity Regulatory  Commissions Act, 1998 – sections 22(1), 29, 45 & 52 – Maharashtra Electricity Regulatory Commission (Conduct of  Business) Regulations, 1999 – Regns. 72, 73, 78, 79, 80, 82 & 83 – Tariff determination under – Jurisdiction of State Commission – Ambit of – Held, the provisions of the Act and Regulations show that the Commission  has the exclusive power to determine the tariff – After the enforcement of  the Act, it is the Commission which has the jurisdiction and not the State Government – Further, it is no longer open to a licensee or utility to unilaterally increase tariff – Tariff can be enhanced only after approval by the Commission – The tariff approved by the Commission is final and  binding and it is not permissible for the licensee, utility or anyone else to  charge  a different tariff – Moreover, charging of a tariff which has not  been approved by the Commission is an offence punishable under S.45 of  the ERC Act – Electricity (Supply) Act, 1948 – Sch. VI para 1, third  proviso and sections 57, 57-A & 57-B – Applicability of after the coming into effect of the ERC Act, 1998 – Overriding effect of S.52 of ERC Act. 
 
C.
Electricity Regulatory Commissions Act, 1998 – sections 22(1)(a) and 29 – “Tariff” – Meaning of – Charges for provision of “standby facility” whether “tariff” – Jurisdiction of State Commissions therefore to  adjudicate upon such charges under Ss. 22(1) and 29- “Sharing of standby charges” between two recipients of standby facilities from one standby supplier whether different from “payment of standby charges’ by a recipient of standby facilities to a standby supplier –Held, such an interpretation too strict and narrow, and not permissible for ousting the  jurisdiction of the Commission as it would defeat the very object of enacting the ERC Act.”
 
(1994) 5 SCC 465,  Manphul Singh Sharma V/s Smt.Ahmedi Begum
 
Head note B and para 14 are extracted  as below:
 
“B.
General Clauses Act, 1897 –S.6 – Repeal of an enactment followed by a fresh legislation on the same subject – Effect
 
When a  repeal is accompanied by fresh legislation on the same subject the  provisions of the new Act will have to be looked into to determine whether  and  how far the new Act protects or keeps alive the old rights and liabilities.” 
 
14. What  is the effect of repeal.  When a repeal is accompanied by a fresh legislation on the same subject the provisions of the new Act will have to be looked into to determine whether and how far the new Act protects and keeps alive the old rights and liabilities. The proper enquiry is as laid down  by this Court in State of Punjab V. Mohar Singh Pratap Singh. At (AIR page 88) it is stated thus:
 
“Whenever there is  a repeal of an enactment, the consequences laid down in section 6 of the General Clauses Act will follow unless, as the section itself says, a different intention appears.  In the case of a simple repeal there is scarcely any room for expression of a contrary opinion.  But when the repeal is followed by fresh legislation on the same subject  we would undoubtedly have to look to the provisions of the new Act, but only for the purpose of determining whether they indicate a different intention.
 
The line of enquiry would be, not whether the new Act expressly keeps alive old rights and liabilities but whether it manifests an intention to destroy them. We cannot therefore subscribe to the broad proposition that section 6 of the General Clauses Act is ruled out when there is  repeal of an enactment followed by a fresh legislation. Section 6 would  be applicable in such cases also unless the new legislation manifests  an intention incompatible with or contrary to the provisions of the section. Such incompatibility would have to be ascertained from a consideration of all the relevant provisions of the new law and the mere absence of a  saving clause is by itself not material.  It is in the light of these principles that we now proceed to examine the facts of the present case.”
 
 
AIR 2002  WBERC Vs CESC  3588
 
Tariff determination:
 
50.
The next question, which arises for our consideration, is under the 1998 Act who determines the tariff. The commission proceeded on the basis that under the 1998 Act i.e. under section 22 read with section 29, it was the Commission, which had the authority to determine the tariff. As per this understanding, the Commission had also laid down the terms and conditions under which it had to determine the tariff. However, the High Court proceeded on the basis that in spite of the said sections viz., sections 22 and 29, it is the licensee which in the first instance had to determine the tariff which subsequently had to be scrutinised and approved by the Commission. The High Court was thereby of the opinion that the role of the commission in determining the tariff was only supervisory. In these appeals learned counsel appearing for the appellants contended that the above view of the High Court is wholly erroneous and contrary to the statute. They also argued that if the view of the High Court in regard to determination of tariff is to be accepted, then the primary object viz., creation of the commission under the 1998 Act itself would become nugatory. Learned counsel strongly relied upon the provisions of sections 22, 27, 29, 30, 49, 50 and 58 of the Act in support of their contention. Per contra, the learned counsel appearing for the respondent company supported the judgement of the High Court and contended that the primary duty of the determination of tariff is that of the licensee and the commission under section 29 had only to frame the necessary regulation in this regard and thereafter it only had the power of supervising the tariff determined by the licensee.
 
51.
For deciding this question we will have to first notice the objects and reasons of enacting the 1998 Act. A perusal of the same shows that the Parliament felt that in spite of the existing enactments, it was necessary to bring about a new law which would facilitate the implementation of reforms contemplated by it, which reforms pertained to fundamental issues facing the power sector, namely, lack of rational retail tariff, high level cross subsidies, poor planning and operation, inadequate capacity, neglect of consumer, limited involvement of private sector’s skills and resources and the absence of an independent regulatory authority. The view of the Administrative Staff College of India (ASCI) which strongly recommended the creation of any independent electricity regulatory commission both at the centre and the State are also noticed. It is with the above object, an Ordinance was promulgated on 25th April, 1998 which later came to be replaced by the 1998 Act. We also notice that while promulgating the said Ordinance it was mentioned that one of the salient features of establishing the central and State electricity commissions was to determine the tariff for electricity, wholesale, bulk, grid and retail, apart from determining the tariff payable for use of the transmission facilities. Therefore, it is to be seen that in spite of the fact that the 1948 Act was in existence, the Parliament thought that it was necessary to constitute a regulatory authority both at the centre and the State, which was to be an autonomous independent body. We have earlier noticed the composition of this body and the statutory provisions made in the Act to protect the autonomy of this commission. Therefore from the objects and statements of this Act, as also from the provisions of this Act, it is clear that this is an enactment specially to provide for a procedure for determining the tariff for a procedure for determining the tariff for electricity, as also to confer the power of determination of tariff on an expert body like the commission. In this regard we take note of section 22(1)(a) of the 1998 Act, which in specific terms lays down that the commission shall discharge the functions of determining the tariff for electricity in the manner provided in section 29. A plain reading of this section leaves no room for doubt that so far as the State commission is concerned, the Act has solely entrusted the responsibility of determining the tariff to it. Section 29 firstly requires the commission to determine the tariff in accordance with the provisions of that Act. It then requires the commission to frame regulations providing for the terms and conditions for fixation of tariff. In exercise of this latter power of framing the regulations, the commission is mandated to be guided by the factors mentioned in clauses (a) to (g) of sub-section (2) of  section 29. Thereafter sub-section (3) of section 29 mandates the State commission not to show any undue preference while determining the tariff to any consumer of electricity subject, of course, to the exceptions found in the said sub-section. Sub-section (4) mandates the holder of a licence or other person to distribute or supply electricity, by observing the methodologies and procedures specified by the State commission from time to time while supplying electricity and in collecting the revenue. Sub-section (5) of that section provides if the State Government wants any subsidy to be given to any class of consumers in the tariff determined by the commission, then the state Government is obligated to pay such subsidy in the manner in which the State commission may direct. Sub-section (6) lays down that notwithstanding anything contained in section 57 A and B of the 1948 Act no rating committee shall be constituted after the date of commencement of the 1998 Act, which is a natural consequence of the creation of the commission. It also further lays down that the commission should ensure that the licensees comply with the provisions of their licensees, regarding the charges for sale of electricity in accordance with the provisions of the 1998 Act. Section 30 of the 1998 Act provides that if the commission wants to depart from the factors specified in clauses (a) to (d) of section 28 or (a) to (f) of sub-section (2) of section 29, the commission shall record reasons for such departure in writing. A collective reading of these sections namely 22, 29 and 30, in our opinion, leaves no room for doubt that under the 1998 Act, it is the commission and the commission alone which is authorised to determine the tariff and in our opinion the state commission in this case rightly understood its statutory obligation. However, as noticed above we find that the High Court took a totally contrary view. It proceeded on the basis that in view of the reference made to Schedule VI to the 1948 Act and reference to sections 46, 57 and 57-A of the 1948 Act in clause (a) of section 29 (2) of the 1998 Act and in view of the language of section 57 of the 1948 Act, the primary right to determine the tariff lies with the licensee or the utility concerned and it is only when the concerned licensee or the utility has erred on a matter of principle in so fixing the tariff, the role of commission comes into play in correcting the same. This is evident from the following observations of the High Court.
 
“ Once, however, a determination has been made and the time and nature of such determination indicates the final and supervening nature of it, the licensee must obey such tariff decision. If after the accounts of the financial year are finalized, it appears to the commission that the accountants have erred on a matter of principle, then and in that event, it is within the power of the commission to correct that matter and to compel the licensee to make an adjustment in that regard.” (copied in verbatim).
 
52. 
It is in this context that the High Court in the operative portion of its judgement held. 
 
“For future years, the CESC shall adjust its rates as per the sixth schedule of the 1948 Act without the necessity of any prior approval of any authority but subject to the conditions laid down in the sixth schedule, it shall not alter its rates in any form or manner more than once every financial year. However, the final authority for correction of any revenue collected in excess, if shows to be so even after accounts, will lie as per the 1948 Act with the commission and the High Court”.
 
53.
This view of the High Court is strongly supported by learned counsel for the respondent company. It is submitted by them that section 22 of the 1998 Act enumerates only the functions of the State commission and the actual power to determine the tariff under the 1998 Act is traceable to section 29 of the said Act. Learned Counsel for the respondent company further contend that even the exercise of power of determining the tariff under section 22 and 29 is subject to section 29(2) of the 1998 Act, which mandates that the determination of the tariff shall be made by framing the regulations, which according to learned counsel, will have to be in conformity with sections 46, 57 and 57-A as well as Schedule VI to the 1948 Act. If that be so, they contend it is evident that the above provisions of the 1948 Act especially the sixth schedule empower only the licensee to determine the tariff and that the schedule having been retained in the 1998 Act, none else than the licensee can determine the tariff. They also contend that clauses (b) to (g) of sub-section (2) of section 29 only reiterate the principles already found in schedule VI and, therefore, do not have any specific significance in the context of the framing of the regulations. Learned counsel also relied upon sub-clause (4) of section 29 which, in their opinion clearly states that the determination of tariff is to be made by the holder of each licence, though in a manner specified by the State commission.
 
54.
We have already read sub-section (4) of section 29 hereinabove to mean that sub-section requires a licensee to recover and to collect revenue by following the methodologies and procedures specified by the State commission. In our opinion, though the language of sub-section (4) leaves much to be desired looking into the scheme of the Act, we have no doubt that sub-section (4) of section 29 does not contemplate a determination of tariff by the licensee itself. Even sub-section (6) of section 29 on which reliance is also placed by learned counsel for the respondent company, in our opinion, does not in any manner support the contention that it is the licensee which will have to first determine the tariff exclusively. If section 29 were to be interpreted in a manner as it is presented to us by learned counsel appearing for the respondent company, then we have no doubt that the contention of the appellants that the role of the commission under the 1998 Act becomes almost redundant, has to be accepted which is not, what is contemplated by the 1998 Act. We are also unable to infer from section 29 or for that matter from any other section in the 1998 Act that the role ascribed to the commission is only supervisory. Here we do take support of the non obstante clause found in section 29(1) and (6) read with section 49 which refers to inconsistency in laws. These sections provide that the provisions of the 1998 Act override or prevail over any other enactment except those mentioned in section 49 of that Act. The High Court has found, which is supported by the learned counsel for the company, that there is a non obstante provision in clause I of schedule VI to the 1948 Act which, if given its due weight, would override the provisions of the 1998 Act. We will now consider that argument. For this purpose it is necessary to extract the relevant portion of clause I of schedule VI to the 1948 Act, which reads:
 
“Notwithstanding anything contained in the Indian Electricity Act,1910 (( of 1910) x x x the licensee shall so adjust his x x x” Taking advantage of this part of the provision which contains the non obstante clause, it is argued that since section 57, 57 A and schedule VI to the 1948 Act are protected under sub-section (2) of section 29 of the 1998 Act and the said non obstante clause prevails over the non obstante clause found in section 29 of the 1998 Act as well as the provisions of sections 49 and 52 of the 1998 Act. With respect to the learned counsel for the company as well as to the High Court, we are unable to accept this contention.”
 
55. First of all the non-obstante clause in schedule VI to the 1948 Act refers only to the provision of the Indian Electricity Act, 1910. Schedule VI which is found in the Act of 1948, the legislature could not have contemplated a subsequent enactment containing a non obstante clause coming into force, nor does it say that this non obstante clause applied to or is in preference to all other enactments including future enactments. Therefore this ground itself is sufficient to reject the argument of the learned counsel for the respondents as to the prevailing effect of the non obstante clause in schedule VI to the 1948 Act. This apart, a reading of the 1998 Act vis-à-vis the 1948 Act with reference to schedule VI, or with special reference to section 57 and 57A of the 1948 Act. It is seen that sections 22 and 29 of the 1998 Act are special laws and the 1948 Act is only a general law in regard to determination of tariff. Consequently, because of the accepted principle in law that a general law yields to a special law, provisions of the 1998 Act must prevail. As a matter of fact, this is the view taken by another division bench of the Calcutta High Court in regard to this principle in law, as could be seen from the impugned judgement itself, but surprisingly after noticing the same, the impugned judgement proceeds to take a contrary view without either distinguishing the previous judgement of coordinate bench or referring the matter to a larger bench. Be that as it may, this question is no more res integra. This Court in the case of Allahabad Bank V/s  Canara Bank & Anr. After following an earlier judgement of this Court held:
 
“40. Alternatively, the Companies Act, 1956 and the RDB Act can both be treated as special laws, and the principle that when there are two special laws, the latter will normally prevail over the former if there is a provision in the latter special Act giving that overriding effect, can also be applied. Such a provision is there in the RDB Act, namely, section 34. a similar situation arose in Maharasshtra Tubes Ltd. V. State Industrial and Investment Corpn. Of Maharashtra Ltd. (JT 1993 (1) SC 310) where there was inconsistency between special laws, the Finance Corporation Act, 1951 and the Sick Industries Companies (Special Provisions) Act, 1985. The latter contained section 32 which gave overriding effect to its provisions and was held to prevail over the former. It was pointed out by Ahmadi.J.that both special statutes contained non obstante clauses but that the
 
“1985 Act being a subsequent enactment, the non obstante clause therein would ordinarily prevail over the non obstante clause in section 46-B of the 1951 Act unless it is found that the 1985 Act is a general statute and the 1951 Act is a special one.”
 
Therefore in view of section 34 of the RDB Act, the said Act overrides the Companies Act to the extent there is anything inconsistent between the Acts”
 
56.
We are, therefore, of the considered opinion that we cannot accept the view of the High Court as well as the arguments advanced by learned counsel for the respondents in this regard.
 
AIR 1993 SC 1188, M/s P.V. Mohammad Barmay  Sons V/s Director




        of Enforcement 
Head note (A) and para 4 are  reproduced below;
 
“(A)  Foreign Exchange Regulations Act, (46 of 1973), Ss. 81(2), 9(1)(a) and (c) – Repeal  of Act of 1947 – Penalty incurred  under repealed Act – Authorities entitled  under new Act to institute proceedings, conduct investigation and impose such penalty. 

4.  Shri Tulsi, the learned  Addl. Solicitor  General  placing reliance in O. Abdul  Aziz V. Addl. Director of Enforcement, AIR 1983 Madras 59 and A.K.L.Labbi Thambi Maraicar v. Govt. of India, Enforcement Directorate, AIR 1983 Madras 102, contended that in view of Sec. 81(2) of the Act read with Sec. 6 of the General Clauses Act, the power of the respondents to investigate and enforce the  liability or penalty incurred  under the  Repealed Act is saved, though the Act 7 of 1947 has been repealed under sub-section (2) of section 81 of the Act. The contention of the respondent that the Repealed Act after the Act had come into force in 1973, the Repealed Act is a dead corpse and no life into it could be blown with the aid of section 81(2) of the Act or section 6 of the  General Clauses Act. We find no force in the contention. The effect of the repealed Act by operation of Clause (e) of section 6 of the General Clauses Act read with sub-section (2) of section 81 is that, though the Act obliterates the  operation of Act 7 of 1947, despite its repeal, the penalty, liability, forfeiture or prosecution for  acts done while the repealed Act was in force were kept alive, though no action  thereunder was taken when the Repealed Act was in force. The rights acquired or accrued  or the liabilities incurred or any penalty , forfeiture or punishment incurred during its  operation are kept alive.  Investigations to be made or any remedy which may have been available before the repeal be enforced are also preserved. Such rights, liabilities, penalty, forfeiture or punishment, due to repeal “shall not lapse”. The saving clause, thus, aimed to preserve the legal effect and  consequences of things  done adumbrated in section 81(2) or section 6 of the General Clauses Act or penalty or punishment incurred would envisage that the things already done or  liabilities, penalty, punishment or forfeiture  incurred, though happened before the Act came into force, section 81(2) of the Act empowers to effectuate the liabilities, penalties, etc. as if they have been in existence and amenable  to be  pursued under the  Act or  under the Repealed Act by operation of section 6 of the General Clauses Act. What is unaffected by the repeal of the Act 7 of 1977 is a right  accrued, etc. There is a distinction between a  legal proceeding for enforcing a right  acquired or accrued or liability, penalty, forfeiture, punishment incurred and the legal proceedings for acquisition of a right, the former is saved whereas the latter is not.  In spite of repeal the right to investigation or to  take legal proceedings remain unaffected and  preserved as if the old Act continues to be operative. What remains to be done, after the Act came into force, is the quantification, if necessary after due investigation and legal proceedings and if proved to impose the penalty, forfeiture or punishment.  The Court  takes cognizance of the offence and not the offender or the acts done. What the Court is  to enquire into is whether the Act is incompatible with the repealed Act and whether it  manifested any contrary intentions to the Repealed Act.  Unless, a different intention has been manifested in the Act, the Repealed Act would continue to be operative. Even in a case of bare repeal accompanied by a fresh legislation on the same subject, the provisions of the new  Act will have to be looked into to find where and how far the new Act envisages a contrary intention affecting the operation of section 6 of the General Clauses Act.  Unless such  contrary intention is manifested, liabilities, penalties, forfeiture or punishment under the Repealed Act will continue to exist and remain in force by operation of section 6 of the General Clauses Act.” 
 
AIR 1956 SC 77 (Vol 43, C.20 Jan)  Indira Sohan Lal V/s Custodian





of Evacuee Property Delhi and others
 
Head note (a) and para 10, 16, 17 are given below:
 
“(a)   General Clauses  Act (1897), section 6 – Applicability – Repeal of Act followed by fresh enactment on same subject – Operation of section 6 – When excluded – Operation of section 6 –When excluded – (Administration of Evacuee Property Act (1950), S.58 (3)).
 
It  cannot be stated as a  broad proposition that section 6, General Clauses Act is ruled out when there is repeal of an enactment  followed by a fresh legislation. Section 6 would be applicable in such cases also unless  the  new legislation manifests an intention incompatible with or contrary to the  provisions of the section. Such incompatibility would have to be ascertained from a consideration of all the relevant provisions of  the  new law. AIR 1955 SC 84. Rel.  (Para 10)
 
Thus where the repealing section of the fresh enactment which purports to indicate the effect of the repeal on previous matters, provides for the operation of the previous  law in part and in negative terms, as also for  the operation of the new law in the other part and in positive terms, the said provision may well be taken to be self-contained and  indicative of the intention to exclude the application of S. 6, General Clauses Act. (Para 10).
 
(10)  Before proceeding to determine it, it is desirable to consider whether section 6, General Clauses Act can be relied on. The position as regards section 6, General Clauses Act in the case of repeal and  re-enactment has been considered by this Court in – ‘State of Punjab v. Mohar Singh’, AIR 1955 SC 84(B), and laid down as follows at page 88.
 
“Whenever  there is a repeal of an enactment, the consequences laid down in section 6 of the  General Clauses Act will follow unless, as the section itself says, a different intention appears.  In the case of a simple repeal there is scarcely any room for expression of  a contrary opinion.  But when the repeal is  followed by fresh legislation on the same subject we would undoubtedly have to look to the provisions of the new Act, but only for the purpose of determining whether they indicate a different intention.
 
The line  of enquiry would be, not whether the new Act expressly keeps alive old rights and liabilities but whether it manifests an intention to destroy them. We cannot therefore subscribe to the broad proposition that section 6, General Clauses Act is ruled out when there is repeal of an enactment followed by a fresh legislation. Section 6 would be applicable in such cases also unless the  new legislation manifests an intention incompatible with or contrary to the provisions of the section. Such incompatibility would have to be ascertained from a consideration of all the relevant provisions of the new law  …  …  …  …”
 
In the  present case sub-section (3) of section 58 of Central Act 31 of 1950 purports to indicate the effect of that repeal, both in negative and in position terms. The negative portion of it relating to “the previous  operation” of the prior Ordinance appears to have been taken from section 6 (b),  General Clauses Act, while the positive portion adopts a “deeming” provision quite contrary to what is contemplated under the section.
 
Under the General Clauses Act the position, in respect of matters covered by it, would have to be determined as if the repealing Act had not been passed, while under section 58 of Central Act 31 of 1950, the position  - so far as the positive portion is concerned – has to be judged as if the ‘repealing Act’ were in force at the earlier relevant date.
 
Therefore where, as in this case, the repealing section which purports to indicate the effect repeal on previous matters, provides for the operation of the previous law in part and in negative terms, as also for the operation of the new law in the other  part and in positive terms, the said provision may well be taken to be self-contained and  indicative of the intention to exclude the application of section 6, General Clauses Act. We are, therefore, of the opinion that the said section cannot be called in aid in this case. 
 
(1998) 4 SCC 231 in AG. Varaderajulu and another versus  State of TN and others. The head notes  A., B and para 16 read:
 
“A. Tenancy and Land Laws – T.N.L and Reforms (Fixation of Ceiling on Land) Act, 1961 (58 of 1961) – sections 21-A & 3(42) – Non obstante clause in section 21-A- Effect of – Held, section 21-A does not override section 3(42)-Ceiling on land.
 
B.  Statute Law – Non obstante clause – Extent to which it intends to give  overriding effect over other provisions of the Act - Such intention of  legislature  should be gathered from the enacting part of the section  (Para 16)   Ashwini Kumar Ghose v. Arabinda Bose, AIR 1952 SC 369: 1953 SCR 1, relied on.
 
16. It is well settled that while dealing with a non obstante clause under which the legislature wants to give overriding effect to a section, the court  must try to find out the extent to which the legislature had intended to give  one provision overriding effect over another provision. Such intention of the legislature in this behalf is to be gathered from the enacting part of the  section. In Aswini Kumar Ghose v. Arabinda Bose Patanjali Sastri, J. observed:
 
“The enacting part of a statute must, where it is clear, be taken to control the non obstante clause where both cannot be read harmoniously;”
 
In Madhav Rao Scindia v. Union of India (SCC at p. 139) Hidayatullah, C.J. observed that the non obstante clause is no doubt a very potent clause  intended to exclude every consideration arising from other provisions of the same statute or other statute but “for that reason alone we must determine  the scope” of that provision strictly. When the section containing the said clause does not refer to any particular provisions which it intends to override  but refers to the provisions of the statute generally, it is not permissible to hold that it excludes the whole Act and stands all alone by itself.  “A search has, therefore, to be made with a view to determining which provision answers the description and which does not.”
 
Here we are talking of overriding effect of  sub-section (2) of   section -56 of  the 2003 Act over  section-24 of the  repealed  Act of 1910 and not  provisions  of the 2003 statute generally. This cannot also be of much help to the respondent. 
 
AIR 1969 SC 239 – The Gujrat Electricity Board V/s Shanti Lal 
                                 R Desai  
 
Head note (c) is given below:
 
“(C)  General  Clauses Act (1897), section 6- Issue of  notice to purchase  undertaking  of licensee by State Electricity Board prior to amendment of section 7 of Electricity Act 1910 and repeal of section 71 of Electricity (Supply) Act, 1948 – Expiry  of licence period after the amendment  and  repeal of those provisions – section 6 comes to  the aid of Board and it could  purchase the undertaking when  new  law has not either expressly or impliedly taken away right acquired earlier. 
 
AIR 1972 Patna 314- Eastern Bihead Divisional Chamber of Commerce &  Industry Bhagalpur & others V/s the Chief Enforcement Officer Govt. of India   

 
Head note (A) is reproduced hereunder:
 
“(A)   Emergency Risks (Goods) Insurance Act (1962), section  1 (43) – Expiry of Act – Proceedings for recovery of  evaded  premiums thereafter – Whether  can be  initiated. (X-Ref:- Emergency Risks (Factories) Insurance Act (1962), section 1(3). (X Ref:- General Clauses Act (1897), section 6).
 
Proceedings for recovery of  evaded premiums payable under the Act and the  Emergency Risks (Factories) Insurance Act can be initiated even after the Acts have ceased to be in force on the expiry of the  emergency.  AIR 1971 Mad 442, dissented  from.  AIR 1971 Andh Pra 145, Foll.  (Para 26)
 
Though  section 6 of the General Clauses  Act, in terms has no application on the  expiry of a temporary Act, the second part  of section 1 (3) of the Acts, by a legal fiction, has equated the expiry of the Acts with  their repeal by a Central Act and has prescribed that the provisions of section 6 of the  General Clauses Act would be applicable. The result is that the expiry of the two Acts does not “affect any right, privilege, obligation or liability acquired, accrued or  incurred” under them. Consequently in Acts the appropriate authority is quite competent to initiate the proceedings under the provisions of the Acts. Case law discussed.  (Paras 18, 22)
AIR 1969 MP 207  M/s Amarnath Ajit Kumar of Bhind V/s Commissioner of Sales Tax, M.P.

 
Head note ‘A’:
 
(A) (A)                Sales Tax – Madhya Bharat Sales Tax Act (30 of 1950) (repealed) section 12 (1) – M.P. General Clauses Act (3 of 1958), section 10 – Rights and liabilities of dealer for turnover liable to sale tax under repealed  Act – Governed by that Act even after  repeal – M.P. General Sales Tax Act (2 of 1959), section 39 (2).
 
If a Sales Tax Act be repealed and replaced by anew Act and if there be  nothing in the new Act showing a contrary intention, the  provisions of section 10 of the M.P. General Clauses Act will apply and the rights and liabilities of the dealer in respect of the turnover  which becomes liable to sales tax under the repealed Act, will continue to be governed by that Act and any legal proceedings for levy, imposition and collection of that tax will have to be taken under the repealed Act. Even a proceeding for revision of assessment order in such a case will be governed by the repealed Act.
 
Hence in respect of assessment for the period when the Madhya Bharat Sales Tax Act was in force, the Commissioner would  have to exercise his suo motu power of revision under section 12 (1) of that Act and not under section 39 (2) of the M. General Sales Tax Act. AIR 1968 SC 843, Foll.  (Para 4).
 

 

AIR (1997) 5 SCC 120 PSEB v Ashwani Kumar repeatedly referred to by the  learned counsel for the Respondent Board has also been perused.  Head notes A, B and C are reproduced as follows:
 
“A.  Civil Procedure Code, 1908 – section 9 – Civil court’s jurisdiction when barred – Ordinarily civil court has jurisdiction to go into disputed questions of  civil nature where fundamental fairness of procedure is violated – But where fundamental  fairness   of procedure  followed, cognizance of civil cause is  excluded by necessary implication – Where State Electricity Board issued statutory instructions regarding and dealing with cases of tampering with meter and accordingly sent bills to respondent-consumer, whose meter was removed suspecting tampering but later restored on request, held, fundamental  procedural fairness had been followed by the Board – Hence suit filed by respondent seeking permanent injunction restraining the Board from collecting and recovering the amount demanded, without first availing the remedy  provided under Electricity Act and Electricity (Supply) Act and the instructions  issued by the Board cannot be entertained by the civil court.  (Para 8)
 
B.  Civil Procedure Code, 1908 – section 9-Bar of civil court’s jurisdiction – Alternative statutory remedy available – Contention that the authorities under the statute neither required to hear the parties nor give reasoned order and therefore parties cannot be precluded to avail of the remedy of a suit – Held, such a broad and generalised proposition, cannot be accepted – When provision for appeal by way of review provided by statutory instructions (issued by State Electricity Board), authority concerned should afford hearing to the  parties, consider their objections and pass reasoned order – Administrative  Law - Natural justice – Audi alteram partem – hearing.
 
Held:
 
When the provision for appeal by way of review has been provided by the statutory  instructions, and the parties are directed to avail of the remedy, the authorities are enjoined to consider all the objections raised by the consumer and to  pass, after consideration, a reasoned order in that behalf, so that the aggrieved  consumer, if not satisfied with the order passed by the Board/appellate authority, can avail of the remedy available under Article 226 of the Constitution. Therefore, by necessary implication, the appropriate competent authority should hear the parties, consider their objections and pass the reasoned order, either accepting or negating  the claim.  Of course it is not like a judgement of a civil court.  (Para 9)
 
C.  Constitution of India –Art. 136 – Suit for injunction restraining Electricity Board from collecting and recovering electricity dues filed by respondent consumer – Jurisdiction of civil court barred by necessary implication, remedy by way of departmental appeal being available – Supreme Court’s interference sought on ground that huge amount demanded for  payment within short period – Held, respondent would be at liberty to avail  statutory remedy of appeal within six weeks and raise the factual objections before the Board and the Board/appellate authority would consider and dispose of them, on merits – In view of long lapse of time, respondent would pay the amount in demand in six monthly instalments – CPC, 1908, Or. 39  (Paras 9 and 10)  R-M/17712/C”. 

 
11. Discussion & Conclusions
 
Issue No. 1.

 
Tariff order of 2910-2001 was  notified  and is a public document.  AIR 2001(9) SCC 344 has been perused.    Regrettably, it cannot be called  in aid of the respondents.                                                      
 
The fact  of the  tariff order of 29-10-2001 having not been placed  on record  could be termed as a  technical flaw which cannot be  permitted to be used for fear of miscarriage of justice.
 
Issue Nos. 2 & 3: 
 
Judgement cited by Shri Kuldip Singh the learned Counsel for respondent i.e. in (1973)1 Supreme Court Cases 633 in Raza Textiles Ltd. vs Income Tax Officer, Rampur has been  carefully perused. The sentence “It is  incomprehensible to think that a quasi-judicial authority like the  Income Tax Officer can  erroneously decide  a jurisdictional fact and thereafter  proceed to impose a levy on a citizen” should be read in the total context of the case and  any interpretation in isolation, without  regard to the facts and circumstances of the case can be  extremely dangerous in the administration of justice.  The Commission does not see as much as even the   slightest semblance with the case under consideration. This is of no  avail to the learned counsel in the  jurisdictional question. 
 
Section 142  provides for  punishment for non-compliance of the directions by the Commission.   A careful reading of the section would suggest that the appropriate Commission is the  sole authority for awarding punishment for non-compliance of any provisions of the Act, Rules or the Regulations made thereunder or  any direction issued by the Commission.  The strict interpretation of this provision would suggest that the appropriate Commission  is the  only  and the sole authority for awarding punishment for any contravention of the provision of the Act or the Rules or the Regulations made thereunder or any direction issued  by the Commission, be they be relatable or not relatable to the functions assigned to it under section 86 of the Act.  Clause (k) of sub-section (1) of section 86 provides for discharging  such other functions as may be assigned to the Commission under the Act. The functions are assigned not only under  section 86.  The provisions of section 86 have to be  harmoniously   and broadly  construed  and  interpreted together with  powers of the  State Commission to make  Regulations under section 181  in  particular and the statement of objects and reasons and the preamble of the Act in general to carry out the provisions of the Act.  The contention of the learned counsel for the respondents/board  that the functions under clause (k) of sub-section (1) can be assigned  under section 108 of the Act by the State Government, holds no ground since section 108 provides  for  the directions by the State Government  to the State Commission  in the discharge of its functions  in matters of policy involving  public interest.  The State Commission is  to be  guided by  such directions of the State Government. The assigning of other functions under clause (k) of sub-section (1) of section 86 of the Act  and issue of  directions in the matter of policy involving public interest under section 108  are two different  things and cannot  be the same by  any stretch of imagination.  It would be  absurdity in assumption.  There are  many functions under the Act which are required to be discharged by the Commission but not   covered  specifically  under  section 86.  The illustrations are  enumerous.  The argument of the learned   counsel for respondent that  in several sections,  cited  by him, specific  authorities have been empowered for  various actions, whereas   section 56 is silent with regard to the  particular authority empowered to  decide  the dispute, is  too  narrow  and restrictive in sense.   Part  VI “Distribution of  Electricity”, covering section 42 to section 60  relates  to provisions with  respect to the  distribution licensee which should fall squarely within the jurisdiction  of the State Commission. Apex Court  judgement in the case of  BSES LTD vs Tata power Co. Ltd reported in (2004)1 SCC 195   should further help in  dispelling the  narrowness and  restrictive sense  urged by Shri Kuldip Singh Counsel for respondent insofar as the jurisdiction of  the Commission is concerned. The court held  that in  light of the background in which the Act was passed, the Objects and Reasons of the Act, the fact that  Regulatory Commissions under the Act have been  constituted  with technically  qualified  persons, who could  in addition, take  assistance from consultants, experts and  professional persons, it  would be proper  to interpret the Act broadly and not in a narrow or restrictive sense  insofar as the jurisdiction of the Commission under it were concerned, so that the  purpose for which the Act had been enacted could be achieved.   
 
Sub-section (5) of  section 42 provides that  every distribution licensee  shall within 6 months from the appointed date  or from the date of grant of licence,  whichever is earlier,  establish a Forum for  redressal of grievances of the consumers in accordance with the  guidelines as may be specified by the State Commission. Sub-section (6) provides  that  any consumer, who is aggrieved by  non-redressal of his grievances under sub-section (5), may make a representation for the redressal of his grievance to  an  authority to be known as Ombudsman to be appointed or designated by the State Commission.  Sub-section (7) provides  that  the Ombudsman shall settle the grievances of the consumer within such time and in such manner as may be specified by the State Commission.  
 
The above is the machinery for the dispute  resolution  and  any dispute, therefore, under section 56 ought to be resolved by the above said machinery as provided in sub-sections (5) (6) and  (7) of   section-42 of the Act.  The Forum under sub-section (5) has not been established by the respondent  even while the Ombudsman under sub –section (6) has been appointed and  Regulations under sub-section (7) have been notified.  Respondent has thus failed in carrying out its statutory obligations and  completing the action chain in  making the dispute resolution machinery workable, functional and effective.
 
The judgement reported  in AIR (1997) 5 SCC 120 PSEB v Ashwani Kumar and repeatedly referred to by Shri Kuldip Singh Counsel for the respondent  is also of not much help to the Respondent.  The  alternative statutory remedy  available earlier under  the repealed Act of 1948 has been  superseded by the  dispute  resolution   mechanism under  section 42 of the  2003 Act. The Respondent has failed to  establish the Forum within six months of the Act  coming into force   i.e. by 10th December, 2003.  It is, therefore, not open to it  to  seek  comfort from the above judgement of the  Hon’ble Supreme Court.  The  Zonal Level Dispute Settlement Committee of the Board  is a part of IEDRM of the  distribution licensee as per  Commission’s (Guidelines for  Establishment of Forum for  Redressal of  Grievances of  Consumers) Regulations, 2003 and the  mere fact that this Committee is seized of the matter cannot be  held to  estop the very process of adjudication in the matter by the Commission particularly when the very guidelines which have became law by way of subordinate legislation  and which imparted legality to such dispute settlement committees including the Zonal Level Dispute Settlement Committee have been thwarted and questioned by the respondent.  It is, therefore, not open to the respondent to take shelter behind such an argument. 
The Apex Court judgements in the case of  WBERC vs CESC as well as BSES vs Tata Power Co., Ltd  impart  finality to the question of  jurisdiction and the Commission would not like to go in further  details of this  question.  The Commission has absolutely no doubt in this regard.
 
 
Issue No. 4:
 
The Commission is inclined  to agree  with  the  learned Amicus  curiae    that  sub-section (2) of section 56 is a non-obstante  clause  and the words “notwithstanding anything contained in any other law  for the time being in force, …..” make  the  intention of the   legislature  abundantly clear.  Section 24  of  the Electricity Act, 1910 and  section 56 of the Electricity Act, 2003 are  just not compatible.  The Electricity Act, 2003  is  special statute later in time which repealed 1910 Act which was only a general law.
 
In AIR 2002 pages 342 to 388. paras 50 to 56,  it has been held  that  the non-obstante clause in later enactment shall  prevail over the  earlier law.  In para 55 it has been held that sections 22 and 29 of 1998 Act are special laws and the 1948 Act is only a general law in regard to determination of tariff. Consequently because of the accepted principle in law that a general law  yields to a special law, provisions of  1998 Act must  prevail when there are two special laws, the later will normally prevail over the former if there is a provision in the latter special Act giving that  overriding   effect can also be applied. Again if both special  statutes contain non obstante clauses, the non obstante clause in the subsequent  enactment would prevail over non obstante clause in the earlier Act unless  it is found that the earlier Act is special one.  Applying the above law laid down by the Apex Court to the case under consideration  1910 Act (now repealed) was a general law, section 24 of this Act did not contain non obstante provision while 2003 Act is a special law, has overriding effect over all other laws for the time being in force except Consumer Protection Act (68 of 1986) Atomic Energy Act (33 of 1962) or the Railway Act (24 of 1989) as per sections 174  and 173. Sub-section (2) of section 56  is a non obstante clause.  Tested against Heydon’s rule or mischief rule also, a purposive construction shall suggest to forget about section 24 of 1910 Act.   
 
All the rulings of the Apex Court on section 6 of  the General Clauses Act, 1897 revolve  around the law laid down  by the Supreme Court in  State of Pb. Vs Mohar Singh AIR 1955 SC 84(B).  Accordingly, whenever there is a  repeal of   an enactment, consequences laid down  in section 6 of the General Clauses Act will follow unless,  as the section itself  says, a different  intention appears.  In the case  of simple repeal, there is  scarcely  any room for  expression   of  a contrary opinion.  But when the repeal is followed by fresh  legislation on the same subject,  the  court  would undoubtedly  have to look to the  provisions of the new Act but only for the  purpose  of determining  whether  they  indicate  a different intention.  According to the law laid down by the Supreme Court,  the line of  enquiry would be, not  whether  the new Act  expressly keeps  alive  old rights  and  liabilities but whether  it manifests  intention to destroy  them.  The court  held that  section 6 would be applicable in such cases also  unless the  new legislation manifests   an intention  in-compatible  with or contrary to the  provisions of the  section.  Such incompatibility would have to be ascertained from a consideration of all the  relevant provisions of the new law.  Section 6 of  the General Clauses Act is not  the non-obstante whereas  sub-section (2) of  section 56  is a non-obstante  provision. The Commission is also  inclined to  agree with the  learned Amicus  Curiae   that the  fiscal legislation has to be construed  narrowly and not in the broader sense. The Electricity Act, 2003 has comprehensively taken into consideration  all the three Acts and combined and consolidated them under one umbrella legislation and  removed all the grey  areas.  If we have to  keep on referring to the  repealing and the repealed  laws in parallel ad nauseam, it shall introduce  uncertainty and  dichotomy  within the law  which is against the fundamental  principle of  certainty.  
 
In regard to applicability of section 6 of General Clauses Act, 1897,  almost all the judgements  cited by the learned counsel and  amicus curiae are  unanimous in that  section 6 of this Act would be applicable,  unless  the new legislation  manifests an  intention incompatible  with  or  contrary to the provisions and  such  incompatibility would have to be ascertained from a  consideration of  all the relevant  provisions of the new law.  
 
Let us now  try to  see through the  intention of the legislature.  It seems  highly  inconceivable and  incomprehensible  that  legislature would have  intended  simultaneous  and  concurrent  reference to the fresh law and the  repealed laws and introduce  aberrations and confusions  ad infinitum  while  consolidating  all the laws  relating to electricity and  particularly so  in respect of such important matter like the   previous  liability. The subtle  distinction between a new  law and  consolidation of all the existing laws  into a new law  lends  support to such  contention.   Section 24 of 1910 Act provided for disconnection for the  recovery of sum due which corresponds to section 56 of 2003 Act which also provides for recovery  of sum due.  In other words the provision of section 24 of  1910 Act was duly transplanted into section -56 of the Act but  with different  intention and   accent   on protection of  consumer  interest to the extent that  the distribution licensee had only to show such sum as  continuously recoverable  as arrear of charges for electricity supplied. Further, the machinery for resolution of a  dispute, so arising, has been  adequately provided for in sub sections (5), (6) and (7) of section 42 of the Act. Thus, a consideration of the relevant provisions of Act, 2003 would lead to an  irresistible conclusion to the extent  that  while enacting section 56 the legislature intended that the interest of  consumer  is   protected against  any  arbitrary and sudden shock  of being  slammed with some hidden demand by the licensee.  According to  the law laid down by the Supreme Court when the  repeal is followed by fresh legislation on the same subject, the court would  undoubtedly have to look to the provisions of the new Act but only for the purpose of determining whether they indicate a different intention and the line of enquiry would be, not whether the new Act expressly keeps  alive old rights and liabilities but whether it  manifests intention so  destroy them.  In the humble understanding of the  Commission, it is of the view that in section 56(2), there is   definitely   a different  intention of the  legislature of  destroying  the old rights and liabilities in so far as they are  incompatible  with or contrary to the  protection of  consumer interests.    
 
A close examination of the provisions of section 56 read with  section 42 qua section 24 of  the 1910 Act discloses  an altogether different intention.  Manifestation of such contrary intention would exclude  the operation of section 6 of  General Clause Act.
 
With regard to sub-section (5) of secton-185, the Commission,   in all humility, can only  agree  with the learned Amicus  Curiae  that  this has been enacted as a measure of  abundant  precaution. 
 
Issue No.5:
 
The Commission shall have to accept that the Electricity Act, 2003 is an umbrella  legislation and  consolidates the laws relating to  generation, transmission, distribution, trading and  use of electricity and  repeals  earlier laws of 1910, 1948 and 1998.  The  law is to look forward and not backward  and there cannot be any major  grey area. The certainty  principle  is  fundamental in law and, therefore, there  cannot be any vacuum in transition.  Upto 9-6-2003, 1910 Act prevailed  and a day later it was the  2003 Act which came into force.  As soon as the  dispute resolution  mechanism  was put in place the authority  under section 56 was vested  with the above  dispute resolution machinery. Until then, the Commission can look into  such  disputes.   Thus, there is no vacuum in transition. 
 
 
Issue No.6:
 
Let us  see what M/s Bharat Barrel and Drum Manufacturing Company Pvt. Ltd. V/s The Municipal Corporation of  Greater Bombay and another  AIR 1978 Bombay 369 has  to say in the matter of limitation. Paras 12 & 13 of the aforesaid judgement are  reproduced herebelow:  

 
“The  provision in section 24 of the Electricity Act has to be properly appreciated in the context  of the obligations cast and  the restriction placed on the licensee  under sections 22, 22A, 22B and 23 and 24 itself.  In  the light of these statutory provisions there is no warrant to read the word “due” in the narrower sense viz. as  only restricted to amounts within the  period  of limitation or which could be  successfully claimed  by a suit. In other  words there is no logical basis  shown  for preferring the narrower construction to the ordinary construction i.e. the wider construction. The wider meaning would be more in accord  with the scheme  of statutory provisions as also with commercial honesty.  (Paras 12, 13)
 
The right to discontinue the supply of electricity is without prejudice to the  licensee’s right to file a suit to recover the amounts, since by reason of disconnection of the supply the licensees will not necessarily obtain the amounts due from the consumer.  It became necessary therefore to protect the licensee’s right to recover such amounts by ordinary  civil action and merely because in such  an action the defendant to the suit i.e. the consumer may have the defence of limitation open to any portion of the  claim  would not warrant such considerations being applied to  the licensee’s right  of discontinuance of supply for non-payment  of the amounts owed to the licensee. The provision contained in section 24 (1) which enables the licensee to  discontinue electric supply to a particular consumer is mainly byway of relieving the licensee of the obligation on  him to be found contained in section 22 viz. to make  supply of electricity on application to all consumers within the area of  supply. (Para 13).”
 
Again the  authority AIR 1997 SC 1101 in the case M/s. Swastic Industries, Petitioner v. Maharashtra  State Electricity Board, Respondent cited by Shri Kuldip Singh has been  perused,  head note  and para 5 of  which are reproduced below:
 
“Electricity Act (9 of 1910), section 24-Disconnection of electric supply- Non-payment of charges by consumer –Electricity Board has power to discontinue supply – It may not take recourse to right to file suit.
 
Where the Electricity Board exercised the power of disconnecting supply when the consumer had neglected to pay the bill for additional sum, it would be right in doing so without recourse to the right of filing of the suit to recover the same.  (Para 5)
 
It would be clear from provisions of section 24  that the right to recover the charges is one part of  it and right to discontinue supply of electrical energy to the consumer who neglects to pay  charges is another part of it. The right  to file a suit  is a matter of option given to the licensee, the Electricity Board. Therefore, the mere fact that there is a right given to the Board to file the suit and the limitation has been prescribed to file the suit, it doesn’t take away the right conferred  on the Board under section 24 to make demand  for  payment of the charges and on neglecting to  pay the same, they have the power to discontinue the supply or cut-off the supply, as the case may be  when  the consumer neglects to pay the  charges. The intendment  appears to be that the obligations are mutual. The Board would supply electrical energy and the consumer is under corresponding duty to pay the sum due towards the electricity consumed.  (Para 5).” 
 
According to this judgement of the Hon’ble Supreme Court, the right to  recover the charges is one part of it and  right to discontinue supply of electricity is another part  of it. Such a ruling could hardly be disputed but is not relevant to the present case.
 
12.
The Commission is acutely aware and conscious of the far reaching implications of this order for the respondent Board insofar as it shall not be able to recover the sum due  after the period of 2 years from the date when such sum became first due unless such sum has been shown continuously as recoverable  as arrears of charges  for electricity supplied.  And, more often than not, such is the case either due to  negligence, complicity, complacency or delayed detection and  lack of  commercial alacrity on the part of Board employees but perhaps the legislature intended so to introduce commercial accountability  besides avoiding any arbitrary or sudden shock to the consumers of being slammed with  unexpected demand.  Such an intendment shall seem perfectly in accord with the emphasis on consumers empowerment in the  PREAMBLE  of the Electricity Act, 2003.  The distribution licensee, The State Electricity Board shall therefore, have to give an altogether new and clarion reorientation to its commercial operations and hold those responsible for commercial operations accountable for the recovery of sums due in accordance wit the provisions of the Act.     
 
13.
All the preliminary objections made by the Respondents  and the legal questions so raised having thus been decided, the Commission would now hear the parties on merit. 
 
List on  05-03-2005 at 11.30 am.
 
 
Dated:   






 (S S Gupta) 
   Chairman

 
