BEFORE  THE HON’BLE H.P. ELECTRICITY REGULATORY COMMISSION SHIMLA

 

 

…

 

Petition Nos. 46,48,54,67,68,80 & 91/03

 

CORAM

 
S.S.GUPTA

 

In the matter of:

 

Model Power Purchase Agreement as applicable to hydroelectric projects upto and including 5 MW capacity being executed by the Independent Power Producers in the private sector in the State of Himachal Pradesh.

 

 

AND

 

In the matter of:

 

Review applications made under Clause 38 of Chapter 7 of the Order dated 24th March, 2003 issued by the Commission in case No. 1/2002 (revised No. 2/02).

 

 

AND

 

In the matter of Applicants:
 


1.
The Secretary (Power) to the Govt. of HP,



Shimla

 


2.
HPSEB thro’ its Secretary,



Vidyut Bhawan,



Shimla-171004

 

3.  The Chief Executive Officer,

HIMURJA, Shimla-171002

 

4.   Sh. Subash Mendhapurkar,

Director, SUTRA, Jagjit Nagar,

Distt. Solan (HP), Pin- 173225

 

 


5.
Er. P.N.Bhardwaj,



Arcadia, Tehsil Dharampur,



Distt.  Solan (HP) Pin-173209

 

6. 6.                  M/s DLI Power (India) Pvt. Limited,

Bldg No. 2, RH-1, Visava Enclave,

D.P.Road, Aundh,

Pune-411077

 


7.
M/s Aleo Manali Hydro Power Pvt. Ltd,



B-173, Sector 41, NOIDA-201303



(NCR Delhi)

 


8.
M/s Astha Projects (India) Ltd,



Adarsh Nagar, Hardaspura,



Chamba, Distt. Chamba (HP)

 

9.    M/s Hul Hydro Power Pvt. Ltd,

Adarsh Nagar, Hardaspura,

Chamba, Distt. Chamba (HP)

 


10.
M/s Him Kailash Hydro Power Ltd,



Adarsh Nagar, Hardaspura,



Chamba, Distt. Chamba (HP)

 


11.
M/s Weizmann Ltd.,



Empire House, 214,



Dr. D.N.Road, Ent. A.K.Nayak Marg,



Fort Mumbai-400001

 

12.  M/s Patikari Power Private Limited,

2 Rajdoot Marg, Chanakyapuri,

New Delhi-110021

 

13. M/s Nuziveedu Seeds Ltd.,

B-5-821, 1st Floor, 104,

Deshi Square Hyderguda,

Hyderabad-500029

 

14.  M/s Luthra & Luthra,

103, Ashoka Estae,

Barakhamba Road,

New delhi-110001

 

 

 

Present for:
M/s Patikari Power Pvt. Ltd.

:Sh. N.C.Gupta, Adv.








:Sh. Ravi Shankar, MD



M/s DLI Power (India) Pvt. Ltd
:Sh.Shyam Vaidya



M/s Astha Projects(India) Ltd.
:Sh. Dharampal Reddy 



M/s Hul Hydro Power Pvt. Ltd.
           -do-



M/s Hul Hydro  Power Pvt. Ltd.

-do-



HPSEB



:Sh.Sudhir Chandera,








:Director (PSP)



Govt. of HP



:None



HIMURJA



:None



SUTRA



:None



M/s Aleo Manali Hydro

:None



Power Pvt. Ltd.



M/s Weizmann Ltd.,


:None



M/s Nuziveedu Seeds Ltd.

:None



M/s Luthra& Luthra


:None



Consumer Representative

:Shri P.N.Bhardwaj

 

Order

(The matter was heard on 8-04-04 and the order reserved)

 

Heard. In para 2.9 of the Commission’s “1st Amendment Order  And Directions” dated 12-1-2004 in the matter of review applications in respect of Case No. 1/02 (Revised No. 2/02) “Direction No. 31” the Commission had ruled that:

 

“Since the Board did not have an opportunity to respond to the suggestion of new concept of depreciated replacement cost as Buy Out Price, the Commission may review this direction at an appropriate time in future and any modification that may be ordered shall be applicable mutates mutandis to all the PPAs to be approved hereinafter”.

 

The Commission accordingly undertook the review of Direction No. 31 supra on 8-4-2004.

 

Shri Ravi Shankar, appearing for M/s Patikari Private Ltd; submitted that the position existing under HPERC Order of 24-3-2003 (Termination on account of Company event of default; Chapter 7(31) of the order; Section 10.7.29a) of the Modified Model PPA, may give rise to a situation where the termination payment is less than the total of debt outstanding which would not be bankable as lenders will insist on full recovery of debt.  The sale price equal to the depreciated cost of the project may also result in the purchase of the project by  HPSEB, almost free of charge, which may incentivise  the Board to force a Company Event of Default so as to acquire the plant at unfairly low price.  He submitted that there have been instances in the past in Tamil Nadu, Andhra Pradesh & Gujrat where the Boards willingly defaulted under the PPA and caused frustration of contracts.  He submitted a collection of newspaper articles  to this effect.  With regard to the international practices, he submitted that in some Countries, there is a confidentiality clause to the PPAs and nothing much is known about them. However, in Bulgaria, the Buy Out Price takes care of outstanding debts plus residual value of the project.  In come other Countries, there is no Buy-Out but a specified termination payment in case of default.   His personal experience, while working in Europe, however, was that the PPAs are tripartite agreements and there is no concept of Buy-Out.  Whoever triggers the Default pays in a transparent manner, the specified termination value to the other and the termination value compensates for the loss, he contended.  He pleaded that the two events of default i.e. Board Event of Default and the Company Event of default must mirror each other.  On the fair market value, he submitted that the term, being very vague, the Ministry of Finance in 1994 had cautioned against the use of fair market value.  He suggested the modification of the terms of buy Out at a price lower of :

 

(i) The sale price equal to  “Depreciated Replacement Cost” of the project, reduced on pro-rata basis in the ratio of capacity of the Unit(s) as tested and verified on date of termination of the Agreement/date of handing over of the Project to the Board; or

(ii)  The fair  market value of the Project.

 

Provided that, in case the above determined price is lower than the outstanding debts, the Buy Out price should be the amount equal to such outstanding debt to scheduled and approved banks and financial institutions.  Shri Ravi Shankar suggested following definition of the depreciated replacement cost of the project

 

“the  cost of the completed works of the project as per the approved DPR escalated for the period from COD till the termination of the Agreement at WPI depreciated for the period falling between the COD and the proposed date of taking over from the Company at 2.5% pa.”

Mr. Ravi Shankar pleaded that the above would ensure bankability with the lenders which would also dis-incentives the Board to force the Company Event of Default.  Further, he submitted that if the Board doesn’t exercise its option to buy the Project, it would be very difficult for the company to locate a third party and new transmission linkages would have to be created.  Mr. Ravi Shankar stated that the lenders have full mortage contracts assigned and the equity pledged and their rights are above that of the Board.

 

Mr. Shyam Vaidya, appearing for M/s DLI (India) Pvt. Ltd, submitted that the fair market value should be of not only the assets but of the business as a whole. The controlling factor in determining the buy out price is always the outstanding project debt and if the Buy Out Option is exercised by the Board when there is outstanding debt, not only will the investors lose their entire investment but will have to contend with substantially negative internal rates of return on equity which would vary form well below minus 15% to at best minus 1%.  And, if the Board exercises the Buy Out Option after the project debt is fully repaid, the Board would get the project free of cost.  He added that the position as at present obtaining in the Commission’s Order dated 24.3.2003 significantly increases the risk of expropriation.  Equity contribution to the project could come through promoter’s funds, small investors including public, institutional equity investors, entities from Countries having bi-lateral treaties with the GOI which require that the GOI protects such investments from expropriation or such similar conditions. He contended that the acquisition at depreciated cost, shall by itself, impose an inequitable condition wherein the efforts of an entity to establish and efficiently and successfully manage the asset gets essentially ignored.  Mr. 
Vaidya supported the concept of depreciated replacement cost on the lines suggested by M/s Patikari Power Pvt. Ltd.

 

Shri Sudhir Chandera, Director (PSP) HPSEB submitted that the existing Buy Out provision in case of Company Event of default is in line with the commission’s Order dated 24-3-2003 and the depreciation at 4% pa was based upon Notification No. 151 dated 29-3-1994 from GOI, Ministry of Power.  He did not agree with the suggestion of Mr. Shyam Vaidya for valuation of fair market value by independent valuer or institution of valuers.  He also did not agree to the contention of M/s Patikari Power Pvt. Ltd. that the Buy Out Price should be the amount equal to outstanding debts to scheduled and approved banks/financial institutions since the Buy Out Price relates to the net-worth of the project and should have no relation to the debt/liabilities of the Company. He prayed for retaining the existing provision as per the order of 24.3.2003.

Shri P.N.Bhardwaj, the Ld. Consumer Representative, while regretting the absence of any representative of GoHP in this very important hearing, expressed fears of Company Event of Default being forced on the IPPs as apprehended by M/s Ravi Shankar.  He agreed that the provision with regard to the Board Event of Default as well as the Company Event of Default must be non-discriminatory, fair and equitable, make the developer comfortable and attract more investment to the State.  He also pleaded for making the provision bankable as lenders would insist on full recovery of debt in any case.  He did not support the idea of Depreciated Replacement Cost as it would be tantamount to compensating the company for the default with a price which may be higher than even the original cost of the Project.  He pleaded for protecting the outstanding debts including any interest as well as the equity raised from small investors, public and the entities from the countries having bilateral treaties with GOI.

 

Shri Dharampal Reddy did not make any submission.

 

After hearing the parties, the Commission orders modification of Clause 10.7.2 as under :

 

(a)  If the Agreement is terminated in accordance with section 10.6 on account of Company’s event of default as per section 10.3, the Company shall, at the Board’s option, sell the Project to the Board.  The Board shall have the option to buy the Project, which is at a price lower of:

 

(i)  the sale price equal to the depreciated cost of the Project reduced on pro-rata basis in the ratio of capacity of the Unit(s) as tested and verified on date of termination of the Agreement/date of handing over the Project to the Board; or

(ii)  the fair market value of the plant to be assessed by independent valuer  or institution of valuers as directed by the Commission and further subject to due diligence and prudency test by the Commission; or

(iii) sum of outstanding debts to scheduled and approved banks, financial institutions, alongwith the interest, if any, and foreign  equity and Indian public equity but excluding the promoter’s equity.

For this purpose, depreciated cost of the Project shall mean the cost of the completed works as per the Approved DPR, depreciated for the period falling between the Commercial Operation date of the Project and the proposed date of taking over the Project from the Company @ 4% per annum.

(b)
The Board may exercise such option (Buy-out Option), subject to the lenders’ rights under the Agreement, at any time within 120 days after the Board delivers the Board Termination Notice to the Company.

Provided that, if the Commission is satisfied that there is doubt with regard to the genuineness of the Company Event of Default, it may apply due diligence and prudency test or alternatively adjudicate upon the matter or refer the matter to arbitration, in order to arrive at just and fair conclusion with regard to the genuineness of the Event.

Announced in the open court.

Shimla,

Dated: the 7th May, 2004




     Sd/-









Chairman

