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ORDER

(The case was last  heard on 22.5.2004 and the order reserved)

 

BACKGROUND

 

The case in brief is that the Respondent,  was appointed as Secretary to the Commission vide  Commission’s notification dated 9-9-2003 to exercise and perform  under the  control of  Chairman, such duties and powers as  specified by  HPERC  in  its  Conduct of  Business Regulations, 2001. He assumed the charge of the office of  Secretary, HPERC pursuant  to  this notification on 15-09-2003. He was   transferred and posted  as  the Additional Secretary (Fin.) to the GoHP and   Examiner  Local audit  Department, Himachal Pradesh with additional charge of the post of  Secretary, HPERC vide GoHP notification dated 9-1-2004 without  consulting  the Commission.   He  was   repatriated   back   to  the   GoHP    

w e f 9-1-2004  vide  Commission’s notification dated 24-1-2004. Commission’s order of  24-1-2004 clearly  stipulated that  the Respondent ceased  to be the Secretary to the Commission w e f  9-1-2004 i e the date of GoHP notification dated 9-1-2004.  Inspite of  and even after  the  repatriation, the Respondent wrote a letter dated 16-2-2004 to the District Treasury Officer, Capital Treasury Shimla by  referring to himself as  Additional  Secretary (Fin)-cum-Secretary, HPERC.  In this letter, he advised the D T O not to pass the salary bills of the Commission staff for the month of February 2004 until they are seen by him.  The Respondent, thus   interfered in the working of the Commission. He, therefore, contravened the directions of the Commission given in Commission’s order of 24-1-2004 and provision of sub section  (1) of Section 91 of the Electricity Act, 2003. The Commission initiated suo motu proceedings under Section 142 of the Electricity Act, 2003 for contravention of the provisions of the Act and the directions supra.  The Respondent, has denied the charge.  He maintains that vide  GoHP  notification dated  9-1-2004, he was posted as  the Additional Secretary (F) to the GoHP  and Examiner  Local Audit Department, Himachal Pradesh, Shimla  with additional charge  of the  post of  the Secretary, HPERC in addition to his own duties and that  since  this  order has not been  rescinded, varied or modified by  GoHP, he continues to be the Secretary to the Commission in addition to his own duties as  the Additional Secy. (Fin.) to  the  GoHP  and Examiner   Local Audit Department of Himachal Pradesh.  He has admitted that the  letter dated             16-2-2004 issued to the  District  Treasury officer was issued by him in his capacity as   Additional Secretary (Fin.)-cum-Secretary, HPERC. The charge, therefore,  of impersonation has not been  denied by Shri Sood.  In his written reply he  has also alleged  contravention of the  principle of  “Nemo Debet Esse Judex in Propria Causa”  in the present proceedings against him.

 

2.
The only issue to be decided by the Commission is whether the Respondent, contravened the directions of the Commission given in its order of 24.1.2004.

 

3.
MA No.77/04 and No.78/04 in case No.32/04 were heard  first.  In MA No.77/04 Respondent,  submits that   in  absence of  compliance of Sections 143 and 180 of the Act,  there can be no adjudication under Section 142 and the  proceedings,  should, therefore, be dropped. The Ld. Senior Counsel for the Respondent argued that  the adjudicating officer has to be appointed under Section 143 of the Act not only  in matters referred to in Sections 29, 33 and 43 but in respect of all the  provisions of the Act.  He referred to para (g) of the  written reply and the allegation  of bias at page 6 of  the reply.  This was opposed by the Ld. Amicus Curiae on the ground that  these Sections were  not  relevant to the case  under  discussion and  the civil list extract  prayed  by the  Respondent to be taken on record had no legal status.  MA  was dismissed since Section 143 provides  for  powers to  adjudicate  any matters relating to Sections 29, 33 and 43 under Part (V) “Transmission of Electricity” and Part (VI) “Distribution of Electricity”. Sections 29 and 33  relate to the compliance of directions issued by the  Regional Load Despatch  Centre and the  State Load Despatch Centre respectively.  Section 43  refers to the duty to  supply  on request.  These  three  Sections  have no relevance, whatsoever,   with the case under consideration.  For  the same reasons, clause (l) of sub section (2)  of Section 180 requiring  making of rules is also not relevant. 

 

4.
MA No.78/04 prays  for  taking on record,  the  extract from the  Civil List  of IAS & HAS officers working with the GoHP  in which  the Respondent, has been shown as  Additional  Secretary (F) to  the  GoHP and Examiner  Local Audit Department, Shimla plus  Secretary, HPERC and copy  of  letter  dated 5-3-2004 from the  Principal Secretary  (Per.) to  GoHP  to the  Secretary, HPERC in regard  to alteration of the   kind of the leave due  and  applied for by the Respondent.  Since the GoHP notification dated 9-1-2004 is already on record, the civil list has no legal status and the  letter  of 5-3-2004 is not relevant to the case in point,    MA No.78/04  was  also, thus,  rejected.  

 

DEFENCE ARGUMENTS:

 

5.
Shri D.D.Sood, the Ld. Senior Counsel submitted that   his client  was  presently working as  Additional Secretary (Fin) to  the GoHP and was  holding the additional charge of  the Secretary, HPERC as per  the  GoHP order dated 9-1-2004 and  this fact  is mentioned  at page 29, Sr.No.30 of the civil list of IAS & HAS officers.  He submitted that  the Respondent   was  not attending  the Commission’s office nor was  discharging  his duties  as the Secretary to the Commission and  that  the Commission repatriated  him back w e f 9-1-2004 vide  its order  dated 24-1-2004 while order of GoHP dated 9-1-2004  issued in public interest requires him to work as  the Secretary, HPERC also in addition to his own duties.  Ld. Senior Counsel  referred to sub sections (2) & (3) of Section  91 of the Electricity Act, 2003 which provide for   the Commission specifying the numbers, nature and categories of other officers and employees besides salaries,  allowances payable to, and other terms and conditions of service of the Secretary, officers and other employees, with  the approval of the State Government.  He contended that  being an officer of HPAS he  had  to obey  the orders  of  the GoHP,    there was no  impersonation and that  he had nothing  more to say  in the matter.  

 

ASSISTANCE OF LD. AMICUS CURIAE:

 

6.
Shri Rajiv  Sharma, Ld. Senior Counsel  who was appointed  Amicus Curiae by the Commission to  assist  and  advise  the Commission in understanding the subtle  and  substantive  points of law,  submitted  that the  only  Section applicable to  determine  the  status of  Respondent in law was  Section 91  read with  Section 181  (zj) and (zk) of the Electricity Act, 2003 wherein the specific provisions have been made  including determination of the salaries, allowances and other terms and conditions  of  service of the Secretary officers and  other employees.  Tracing the history of the entire matter, he  referred to  the GoHP notification dated 4-9-2003  vide which  the transfers and postings of the  Administrative Services Officers had been  effected in public interest.  He laid   stress on the words “is placed at the disposal of  HPERC , Shimla  for his appointment as the Secretary to the Commission.” appearing in the said  notification dated 4-9-2003   He  cited  from the Commission’s order dated 9-1-2003 “HPERC was pleased to appoint   Shri Akshay  Sood (HPAS-86) whose  services have been placed at the disposal of the Commission as  Secretary to the Commission to exercise  and perform under the control of the Chairman  such duties and  powers  as specified by HPERC in its  Conduct  of  Business Regulations, 2001” and laid stress on the words “appoint” and “control” appearing in  3rd  and  7th lines of the above order supra.  Vide endorsement dated 15-9-2003, the Respondent  had signed the certificate of transfer of charge whereby he had  assumed the charge of the office of the  Secretary, HPERC in pursuance   to his appointment as Secretary to  the HPERC issued vide  Commission’s  notification dated 9-9-2003.  The Ld. Amicus Curiae  submitted  that  the   joint  and harmonious  reading of both  the  documents  dated 4-9-2003 and 15-9-2003  leads to the  only  conclusion  that the  State Government   placed the services of  Respondent at the disposal of  HPERC  for appointment  to be made by the Commission specifically under Section 91(1) of the Electricity Act, 2003 and  the Respondent   was  to exercise his powers and  perform the duties as Secretary  under the control of the Chairman of the Commission.  He pleaded that the  power to appoint also  implied the  power to determine  the conditions  of service of  an  employee including dismissal and  suspension and  when  it is  combined with the control, it includes  the  disciplinary  control  on the person  who is appointed under the provisions of the Act.  Section 16 of the  General Clauses Act provides that the  power to appoint  also included the power of  dismissal and suspension.  While  laying stress on the words” my appointment order as Secretary to HPERC issued vide notification no.HPERC/Secy/708/AO/RM/2003-3052-59 dated 09-09-2003” in the  certificate  on transfer of charge dated 15-9-2003 signed by Respondent, the Ld. Amicus Curiae argued that  by the  above  certificate of transfer of charge,  the Respondent accepted his   appointment as Secretary  to the HPERC and submitted to the terms and conditions   ordered  vide  Commission’s notification  dated 9-9-2003 issued under sub section (1) of Section 91 of the Act.  

 

7.
The Ld. Amicus Curiae  referred to  the D O letter dated 8-1-2004  from the Chairman, HPERC to  Shri Arvind Kaul, Chief Secretary to the GoHP.  He   pointed out that  in the  first  para, the Commission had  informed the Chief Secretary that the services of Respondent  were placed at the disposal of the Commission vide Notification dated 4-9-2003 for appointment as  Secretary vice  Mrs Purnima Chauhan without the request of the Commission.  He submitted that in the matter of deputation, three essential  parties  i e  parent department,  the borrowing department and the person to be appointed, are involved.   There has to be effective consultation between the  parent department as well as  the borrowing department and the willingness of the person to be appointed.  He laid  stress on the words “without the request of the Commission” in the aforesaid D.O.letter to make  the point that  Respondent’s  appointment on deputation was defective in law from the very beginning.  The State  had  not entered,  at any  given point,  into  consultation  with HPERC  to ascertain  whether it was willing  to take Respondent’s  services or not.  The three pre-requisites  of deputation were, therefore, not complied with and  his  subsequent  appointment, therefore,  was void ab initio.    The Ld. Amicus Curiae stated that the  Commission  should not have abdicated its powers at the very outset by accepting the services of  Respondent when the  essential pre-requisites of deputations were not met.  He submitted that as per the  scheme of the Electricity  Act,  the  State Commission was  created as a  Statutory Body and  had nothing to do with the  State Government except  where  something was  required  to be done in consultation with the  State Government  like the    creation of the Fund under  Section 103 of the Act.

 

8.
The Ld. Amicus  Curiae  went on to   refer   to  the HPERC’s  Conduct of Business Regulations, 2001, the Regulation 6  of which provides  that the Commission shall have the power to appoint the Secretary, officers and other employees  for discharging various duties and  it may also  prescribe  the  qualification, experience and other terms and conditions for the appointment  of such officers and other employees in conformity  with the procedure   laid  down in the Act.  The duties to be performed by the Secretary are  given in Sub Regulation (ii) of Regulations 6 which states (a) the Secretary  shall be  the principal officer of the Commission and  shall exercise his  powers and perform his duties under the control of the chairperson and (b) the Commission in  discharge of its functions under the Act, may take such assistance from the Secretary as it may deem fit  and the Secretary shall be bound to assist  the  Commission.  The duties are to be performed  by the Secretary to assist the Commission in discharge of its  functions under Section 86 of the Act. He argued that  under the above  Regulations, the Chairman has  the  disciplinary control over the functioning of the Secretary and  this  expression has been explained by the Hon’ble Supreme court  of India wherein the word  ‘control’  has been held to mean  ‘disciplinary control’ as envisaged under CCS(CCA) Rules.   He  submitted that the  expressions “may” and “shall” appearing in Sub Regulation (ii) (b) have to be  clearly understood in  that the  Commission in the discharge of its functions may take  such  assistance but as far as the Secretary is concerned, he  is  bound  to  assist  the Commission.  Further, he argued that the expression used in the D O  letter dated 8-1-2004 to the Chief Secretary   “assuming extra  constitutional and  extra Commission powers and  sabotaging  the very essence and the  objects and reasons of the Electricity Act, 2003.  By his  acts of omission and commission, he  has brought about  a virtual  paralysis  in the working of the Commission”, would  reveal that  there was serious conflict in the discharge  of  duties   by Respondent.  The Ld. Amicus Curiae submitted that  his   appointment  from the very beginning was void and illegal but even  when  accepted in  violation of the  principles of deputation, in its  wisdom by the Commission, Respondent had  discharged his duties in grave conflict  with the duties cast  upon him and  expected of him by the above  Regulations  in implementing    Section 86 of the Act.     The Ld. Amicus Curiae  then  read  the notification of  GoHP dated 9-1-2004 and submitted that this,  too, was in conflict with GoHP notification dated 4-9-2003 when the  services  of  Respondent   were placed at the disposal of  the HPERC.  He argued that his  services were placed at the disposal of the Commission to be subsequently  appointed by the Commission under Section 91 but this notification  of 9-1-2004 is in conflict with  notification dated 4-9-2003 by requiring that  besides discharging his own duties he was also to hold the charge of  the post of  the Secretary, HPERC.  He  argued  that by virtue of  his holding the office in  Secretariat  and  here in the Commission as the Secretary, he could not discharge his duties  strictly in conformity  with the provisions of the Electricity Act and the  regulations.  The notification dated 9-1-2004, indeed, removed  his services from the disposal of  Commission. These were the points in conflict and the only way-out was by  repatriating him.  There was no consultation either initially  at the time of  issuance of notification of 4-9-2003  or  at the time of issuance of notification  of 9-1-2004.  The Ld. Amicus Curiae  referred  to the letter dated 24-1-2004 from the  Chairman, HPERC to Shri Arvind Kaul, Chief Secretary to the GoHP.  The Office Order  of the same date i.e. 24-1-2004 says  that “in  exercise of the powers vested in it  under sub section (1) of  Section 91 of the Electricity Act, 2003 (Act No.36 of 2003) read with Section 16 of the General Clauses Act, 1897, the HPERC  herewith  repatriates, Shri Akshay  Sood, HPAS  back to the GoHP w e f 9-1-2004 when he was transferred and posted as  Additional Secretary (F) to the  GoHP and Examiner Local Audit Department, HP Shimla  vide   GoHP order  dated 9-1-2004. He ceases to be  the Secretary to the Commission from that date.”  He submitted that this was  the culmination of the  events  commencing as from 4-9-03  and ending  with his repatriation vide Commission’s  order  dated 24-1-2004.  The Ld. Amicus Curiae argued that Respondent  had, therefore,  no authority  to interfere  in the functioning of the Commission.  Though he ceased to be  the Secretary of the Commission, he  had not stopped from interfering with the working of the Commission to-date and he  had thus made him liable to the proceedings under Section 142 of the Electricity Act, 2003.  

 

9.
The Ld. Amicus Curiae  also  referred  to the  objection taken by the Ld. Senior Counsel  for the  Respondent  to  the initiation of the  proceedings under Section 142  and contravention of the principle “Nemo Debet Esse Judex in Propria Causa”.  He argued that this principle cannot be invoked  by Respondent  by his  own conduct and acts and on the basis of which he has made himself vulnerable  to be  repatriated and  made himself  open  to be dealt  under Section 142 of the Act and  even  if  for  argument sake,  the  submission  of the Ld. Senior Counsel was accepted,  then the principle  of act of necessity  would apply.  This is a ‘single member Commission’ and  it has the jurisdiction to adjudicate and  announce the judgement on the  status of  Respondent.  The basic principles of the act of necessity in sofar-as  the  Indian Courts are concerned, have been laid in various   Supreme Court Cases. He referred to the doctrine  of necessity and the  rule against bias.

 

10.
The Ld. Amicus Curiae summed  up by concluding that the very  arrival in the Commission  of  Respondent, was illegal, being in conflict with the  pre-requisites of deputation  but his departure was in conformity with the law and the powers vested in the Commission.

 

11.
Shri D D Sood, Ld. Senior Counsel for Respondent, on wrap up, submitted  that his client  was not interested in carrying out  his duties as the Secretary to the Commission in addition to his own duties as  the Additional Secretary (Fin.) to  GoHP.  He was not attending to his duties and not coming to the Commission. He belonged to the cadre of  HAS and had to obey the orders of the  GoHP and could not  defy his  masters.  Nothing could  override  the orders  of the  Government, he  argued. He  suggested  impleading  the GoHP as  necessary party because it is  the GoHP which should have issued clear directions to  him in furtherance to the notification of 9-1-2004 and the Commission’s orders of  24-1-2004 to stop acting as Secretary to the Commission. He further submitted that the  problems had  arisen out of non-approval  by the State Govt and  non-notification of  Regulations relating to salary, allowances and other  terms and conditions of service of the Secretary, officers and other  employees under sub section (3) of Section  91 of the Electricity Act, 2003.  He pleaded that these Regulations be notified as required under  Clauses (zj) and (zk)  of  sub section (2) of Section 181 of the Act.  The Ld. Amicus Curiae responded by  submitting that  the  GoHP had  placed  the services of Respondent at the disposal  of the Commission and, therefore, he was under the direct control of the Commission and its Chairman.  Further, he argued  that the Respondent  had made no representation to the State Government that he was there as  Additional Secretary (F) and not here  as Secretary  of the Commission. He joined the Ld. Counsel for the Respondent in pleading for  notification of  Regulations under Clauses (zj) and (zk) of  sub section (2) of Section 181 of the Act. 

 

12.
With regard to the allegations of the  principle” “Nemo Debet Esse Judex in Propria Causa” the Ld. Amicus Curiae cited the following authorities of the Hon’ble Supreme Court:

(1996) 4 SC 104 page 714

AIR 1966 SC 447 (V) 53 C 94 page 447

(1988) 2SCC 360 Page 360-361,367

AIR 1960 SC 1073(V) 47 C 193 Page 1074-1079

1973(3) SCC 216 Page 216 218

1998 (4) SCC 1470 Page 473

 

The Ld. Amicus Curiae also referred  to the  rules against bias and the  doctrine of necessity as discussed  in his book titled “Administrative Law” by D.Smith.  

 

13.
The Ld. Sr. Counsel for the Respondent submitted that he, too,  could produce the judgments of the Hon’ble Supreme Court as well as  High Courts in response to the submissions made by the Ld. Amicus Curiae.  He sent the following extracts of the judgments to the Commission later:

AIR 1993 SC  2155

AIR 1991 Cal  295

(1986) 4 SCC  537

 

After hearing the parties, the Commission passed the following interim order: 

“Heard. Order reserved.  In the meantime, Shri Akshay Sood shall be  effectively restrained from interfering, in any conceivable manner  including by way of any actions or words or suggestion, with the functioning  of the Commission or referring to himself as Secretary to HPERC or acting as such.”

 

DISCUSSION:

 

14.
The only relevant legal provisions are those  contained in Section 91 and Clauses  (zj) and (zk) of  sub section (2) of Section 181 of the Electricity Act, 2003 and Section 16 of the  General  Clauses Act, 1897.  Sub section  (1) of  Section 91 of the Electricity Act, 2003 provides that the  appropriate Commission may  appoint the  Secretary  to exercise such powers  and  perform such duties as may be specified and the word “specified” has been  defined under Section  2(62) to  mean “to be specified by  Regulations made by the appropriate Commission under this Act”.

 

15.
Sub section (2) of this very Section provides that the appropriate Commission may, with the approval of the  appropriate Government,  specify the numbers, nature and categories  of other officers and employees.  The appropriate  Government has been defined  in Section 2(5) as  the “State Government” in the present case.

 

16.
Sub Section (3) has the provision for  specifying  the salaries and allowances payable to, and other terms and conditions of service of, the Secretary, officers and other employees  with the approval of the State Government.  Sub section (4) of this very  Section empowers  the Commission to appoint  Consultants required to assist  the Commission in the discharge of  its functions  on the terms and conditions  as may be specified by it under the Regulations. 

 

17.
Sub section (1) of Section 181 provides that the Commission may by notification make Regulations  consistent  with this Act and the Rules  jointly to carry out  the provisions of this Act.  Sub section (2) of this very Section provides  that  such Regulations  may  provide for all or any of the matters enumerated  thereunder.  Clause (zj) of this sub section  relates to  the making of Regulations to provide  for the powers and duties  of the Secretary of the State Commission under sub section (1) of Section 91.  Clause (zk) of this sub section provides for  Regulations relating to the terms and conditions of the service of the Secretary, officers and other employees of the  Commission under sub section (2).

 

18.
Section 16 of the General Clauses Act, 1897 provides  that  the power to appoint  also includes the power to dismiss and power to suspend.  The Commission is in total agreement with the  contention of the  Ld. Amicus Curiae  that  the essential sine qua non of  deputation viz  consultation between the parent department and the borrowing authority and the willingness or the option of the concerned officer having not been met, the very  appointment of the Respondent,  as Secretary to the Commission was void ab initio.  This fact has been  amplified  appropriately in Commission’s D O letter dated 81-2004 to the Chief Secretary to the  GoHP.  The Commission  by acquiescing to the arbitrariness of the notification dated 4-9-2003 vide which the services of Respondent  were placed at the disposal of the Commission without prior consultation with and  requests or requisition from the Commission had, de jure  abdicated its powers  under sub section (1) of section  91 of the Act.   However, notwithstanding  such  abnegation, the Respondent  was appointed as  the Secretary to the Commission to exercise and perform under the control of the Chairman such duties and powers as were specified by HPERC in its  Conduct of  Business regulations, 2001.  The appointment  of Respondent, by the Commission vide its notification 9-9-2003 as  Secretary to the Commission, was, nevertheless, in exercise of the powers  conferred  under Section 91(1) of the Act.   The words  to be  noted  in the above notification are “appoint” and “control of Chairman”. It is, therefore, in no doubt that  he  was appointed by the Commission  and he was under the  disciplinary control  of the  Chairman of the Commission.  He was to perform his duties and exercise his powers as specified in HPERC Conduct of  Business Regulations, 2001.  The duties to be performed by the Secretary are  given in sub regulation (2) of  Regulation 6 which  provides that (a) the  Secretary shall be the  principal officer of the Commission and shall exercise his powers and perform his duties under the control of the Chairperson and (b) the Commission in discharge of its functions under the Act, may take such assistance from the Secretary as it may deem fit  and the Secretary shall be bound to assist the Commission.  The functions referred to in  clause  (b) are given in  Section 86 of the Act.  Sub regulation (iii) of Regulation 6 lays down the duties of the Secretary as follows:

 

“(iii)
In particular and without prejudice to the generality of the above provisions, the Secretary shall have the following powers and perform the following duties, viz:

 

(a) he shall have custody of the records and the seal of the Commission;

(b)  he shall receive or cause to receive all petitions, applications or references pertaining to the Commission;

(c)  he shall prepare or cause to be prepared briefs and  summaries of all  pleadings presented by various parties in each case before the Commission in the discharge of its functions in this regard;

(d)  he shall assist the Commission in the proceedings relating to the powers exercisable  by the Commission;

(e)  he shall authenticate the orders passed by the Commission;

(f) he shall ensure compliance of the orders passed by the Commission; and

(g)  he shall have the right to collect from the Himachal Pradesh Government or other offices; companies and firms or any other party as may be directed by the Commission, such information as may be considered useful for the purpose of efficient discharge of the functions of the Commission under the Act and place the information before  the Commission.”

19.
The Secretary is  the  principal officer of the Commission and  if his performance conflicts with the powers and the duties as provided in the CBR, the functions of the Commission are likely to be  usurped.  The  Commission Chairman, in his D O letter dated 8-1-2004 to the Chief Secretary to the GoHP, has very clearly brought to the attention of the GoHP that the respondent was assuming extra-constitutional and extra Commission powers and sabotaging  the very essence  and the objects and the reasons  of the  Electricity Act, 2003 and that by his acts of omission and Commission the Respondent had brought about   virtual paralysis  in the working of the Commission whereby  it had  become  practically impossible to carry out the  normal functions of the Commission.  The letter supra  is reproduced hereunder:

 

“                                  /secret/

                                                                               HPERC:CH:CON:SSG:VS:2004:4291

Dated:8-1-2004

Dear 

 

Sub:
Repatriation of  Shri Akshay Sood, HAS

 

The services of  Shri Akshay Sood, HAS were placed at the disposal of the Commission vide Government of Himachal Pradesh Notification No. Per(A-IV)-B(6)-1/2003  dated  the 4th September, 2003 for appointment  as Secretary vice Mrs Purnima Chauhan without the request of the Commission.  Nevertheless, he was appointed as such.

 

With in  few weeks of his joining as such, he has  rendered  himself   persona non grata by his sheer  idiosyncrasies,  absurdity of interpretations, thorough  negativity, unabashed   insubordination and lack of devotion to duty.  Instead   of concentrating  upon the  statutory   powers  and duties stipulated  for  the  Secretary in  Regulation 6 of HPERC’s Conduct of Business Regulations, 2001, he is assuming extra-constitutional and extra-Commission powers and sabotaging the very essence and the objects and reasons of the Electricity Act, 2003. By his acts of omission and Commission, he has brought about  a virtual  paralysis  in the working  of the Commission. It  has become practically  impossible to carry on  the normal functioning of the Commission.  The very  objects and purposes of the Electricity Act, 2003 are likely to be  irretrievably  impaired  and the interests of  consumers are  going to suffer beyond repair by his further continuance  in the Commission.  

 

Under the circumstances  I am constrained to  have to request you for his immediate repatriation from the Commission.  No substitute may kindly be posted unless specifically asked for by the Commission.  

Yours               

        Sd/-

   

    (S S Gupta)

Shri Arvind Kaul, IAS

Chief Secy. to the 

H P Government,

Shimla-171 002”

 

20.
By declaring him as  persona non grata,  the Commission had requested the  Chief Secretary for immediate repatriation of Respondent  from the Commission.  This letter  discloses  a grave  conflict of the  continuance of  Respondent  with  the  very essence and the objects and reasons  of the  Electricity  Act, 2003.  Government notification dated 9-1-2004 vide which Respondent  was transferred and posted as  the Additional Secy. (Fin.) to  the GoHP and Examiner, Local Audit Department, HP Shimla, was, therefore, presumed to be a sequel to the  to the  Commission’s request  to  the repatriation of  the Respondent.  The above notification of 9-1-2004, however, provides that he shall also hold the charge of the post of the Secretary, HPERC in addition to his own duties.  This was  taken as an affront to the Commission and an attempt to further compound the process of   paralysing  the  working of this quasi judicial Statutory Authority  already  set in motion by the Respondent.  Though the above notification of 9-1-2004 is  copied to the Chairman, HPERC, the copy was never received until procured personally  through an officer of the Commission   on 24-1-2004 after the above transfers and postings were  known through the media.   The Commission, therefore, rightly  repatriated him in exercise of the powers  vested in it under sub section (1) of  Section  91 of the  Electricity Act, 2003 read with  Section 16 of the General Clauses Act, 1897 and ordered that he ceased to the  Secretary  to the Commission from that date.  The order is reproduced hereunder: 

 

“HIMACHAL PRADESH ELECTRICITY REGULATORY COMMISSION  KEONTHAL COMMERCIAL COMPLEX:

KHALINI,SHIMLA-171 002

…

OFFICE ORDER

 

In exercise of the powers vested in it under sub-section (1) of Section 91 of the Electricity  Act, 2003 (Act No.36 of 2003) read with Section 16 of the  General  Clauses  Act, 1897, the Himachal Pradesh Electricity Regulatory Commission herewith repatriates Shri Akshay Sood, HPAS back  to the Government of Himachal Pradesh  with effect from 9th January, 2004 when he was  transferred and posted as  Additional. Secy. (Finance) to the GoHP and  Examiner, Local Audit Department, HP Shimla vide  GoHP Order  No. Pers(A-IV)-B(6)-1/2004 dated 9-1-2004.  He ceases to be  the Secretary  to the Commission from that date.    

By Order

                  Sd/-

Chairman
 

 

NO:HPERC:CMN:708:SSG:VS:2003:
4598-4606
Dated: 24-1-04

 

Copy forwarded to:

 

1. 1.       Chief Secy. to the GoHP, Shimla-2. 

2. 2.       Additional Chief  Secy. (Power) to the GoHP Shimla-2.

3. 3.       Principal Secy. (Per.) to  the GoHP Shimla-2.

4. 4.       Shri Akshay Sood, Additional Secy. (Fin.) to GoHP and Examiner, Local Audit Department, HP, Shimla.

5. 5.       Executive Director (TFA) of this office.

6. 6.       Personnel-cum-Administrative Officer of this office. 

7. 7.       Sr.P.S. to the Chairman.

8. 8.       Controller, Printing and Stationery, GoHP Ghora Chowki, Shimla-5.

9. 9.       District Treasury Officer, Capital Treasury, GoHP Shimla-2.

 

Sd/-

Per.-cum-Admin. Officer”
 

21.
This order was copied to the Chief Secretary, Addnl. Chief Secretary (Power), Principal Secy. (Per.) and  Shri Akshay Sood, the Respondent amongst others.  This notification appeared in the HP Rajpatra  in its   Issue of  14th Feb.,2004.  The charge of the post of the Secretary was ordered to be taken over by Shri Ashok Mahajan, Executive Director (TFA)  vide Commission’s order of the same date i.e. 24-1-2004.  There was neither any back reference nor a retort from the GoHP thereby implying that the GoHP had accepted the position taken by the Commission. In spite of and even after the repatriation,  the Respondent wrote a letter  dated 16-2-2004 to the District Treasury Officer, Capital Treasury, Shimla  by referring to himself  as Addnl. Secy. (Fin.)-cum-Secretary, HPERC.  In this letter, Respondent  advised the DTO not to  pass the salary bills of the Commission staff for the month of February, 2004 until they were seen by him.  This letter had  the potential of wrecking  the very functioning of the Commission.  

 

22.
The Respondent admitted to having written the above letter to the  DTO.  In his written reply, he claims  that he continues to be the Secretary to the Commission in addition to his own duties as Addnl. Secy. (Fin.) to the  GoHP and Examiner, Local Audit Department since the GoHP has not rescinded, varied or  modified its orders of 9-1-2004.  The Ld. Sr. Counsel for the Respondent had contended that being  an  officer of HPAS, Respondent has to obey the orders of  the GoHP and continue  to work as the Secretary to the Commission in addition to his own duties as Addnl. Secy. (Fin.)-cum-Examiner, Local Audit Department.   In the same breath, the Ld. Sr. Counsel submits that the Respondent was not  attending to  the Commission’s office nor was  discharging his duties as the Secretary to the Commission.  He also  submits  that the respondent was  not interested in carrying out his duties as the Secretary to the Commission in addition to his other duties.  By suggesting that  no one could   override  the orders of the  Government, he  would  seem to suggest that any one could  override the orders of the Commission. The contention of the Ld. Senior Counsel  would appear  strange in that he suggests by implication that anyone could override or contravene  the directions  and the orders of the Commission but  the  orders of the government  had to be  obeyed, howsoever, arbitrary and  illegal they may be. The Commission does not subscribe to such an absurdity. The Commission has  the reasons to believe that  the  Respondent  harboured  the  malafide intention from the very beginning of  interfering in the working of the Commission even after he had been repatriated and ceased to be the Secretary to the Commission. By not making any representation or pointing  to the State Government  that its  order dated 9-1-2004 was bad in law and, therefore,  he wished to be  relieved  of the technical or notional charge of the office of the Secretary to the Commission which he was neither  attending  nor had any intention to function as made out by the Ld. Senior Counsel, Respondent’s malafide intention manifested in its unabashed form. The Commission notes  the argument  addressed by the Ld. Amicus Curiae that  Respondent had  made no representation to the State Government that he  was there as  Addnl. Secy. (Fin.) and not  here as  the Secretary of the Commission and that he could not   be  present at both  the  places at the same time.

 

23.
In the  considered view of the Commission,  this is an open  and shut case  of not only the contravention but open defiance of the directions  of the Commission  given  in its  order  of 24-1-2004. By admitting that he continued  to  be the Secretary  to the Commission in spite of  and even  after repatriation ordered vide Commission’s order of 24-1-2004 the Respondent  has, in effect and fact, pleaded guilty to the charge of  impersonation and no further proof, if any, should be necessary to  convict  him on this account only.  The issue whether the Respondent had contravened  the directions of the Commission  given in its order of 24-1-2004 is, therefore, convincingly and  conclusively  decided against the  Respondent. 

 

24.
The Commission has perused the judgments of the Hon’ble Supreme Court and also rule against bias and the doctrine of necessity, referred to by the  Ld. Senior Counsel and the Ld. Amicus Curiae  and the Commission is satisfied that no contravention of the principle of “Nemo Debet Esse Judex in Propria Causa” in involved in the present proceedings under Section 142 of the Electricity Act, 2003 against the Respondent. 

 

Conclusion:

 

25.
On the basis of the discussion in the foregoing, cumulative consideration of the aforesaid provisions of the law and for the reasons assigned, it is abundantly clear that the Respondent has  wilfully contravened  the  directions of  the  Commission  given in its order dated 24-1-2004 by not complying with them.

 

26.
Now, therefore, it is ordered that without prejudice to any other penalty to which he may be liable under the Electricity  Act, 2003,  the Respondent  is liable for imposition of appropriate  penalty under Section 142 of the Act  for  the contravention of the direction as above.

 

27.
However, before the appropriate penalties are imposed, in terms of Section 142 of  2003 Act and Regulation 51(iii) of HPERC Conduct of business Regulations, 2001, keeping in view the principles of natural justice, the Commission, would like to afford an opportunity to the Respondent of being heard in person.  The Respondent shall  remain present and may  make  representation personally on the next date of hearing which is fixed for 19th  June, 2004 at 3.00 pm. 

 

              It is so ordered Announced in the open court.

 

          Dated: Shimla: June 18, 2004




(S S Gupta)







 


Chairman

