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BEFORE THE HIMACHAL PRADESH ELECTRICITY REGULATORY COMMISSION

Keonthal Commercial Complex, Khalini, Shimla-171 002

M.A.No.46/03,48/03, 54/03,

67/03,68/03,80/03&91/03

In revised Case No. 2/2002

In the matter of:

Model Power Purchase Agreement as applicable to hydroelectric projects up to and

including 5 MW capacity being executed by the Independent Power Producers in

the private sector in the State of Himachal Pradesh.

And

In the matter of:

Review applications made under direction 38 of chapter 7 of the Order dated 24th

March, 2003 issued by the Commission in respect of case no. 1/ 2002 (revised no.

2/2002)

And

In the matter of Applicants,

1. Himachal Pradesh State Electricity Board,

    Vidyut Bhawan, Shimla-171 004.

2. M/s DLI Power (India) Private Limited,

    Pune- 411 007.

3. M/s Aleo Manali Hydropower Pvt. Ltd.,

    NOIDA- 201 303

4. M/s Astha Projects (India) Ltd. 

    Adarsh Nagar, Hardaspura, 

    Distt.Chamba (HP) 

5. M/s Hul Hydro Power Pvt. Ltd.,  Joint Applicant

    Adarash Nagar, Hardaspura, 

     Distt. Chamba (HP) 

I

6. M/s Him Kailash Hydro Power Pvt. Ltd., 

    Adarash Nagar, Hardaspura, 

    Distt. Chamba (HP) 

7. M/s Weizmann Ltd.,

    Mumbai- 400 001

8. M/s Nuziveedu Seeds Ltd.,

    Hyderabad-500 029

9. M/s Patikari Power Private Limited,

    New Delhi –110 021

Present on date of hearing i.e. 29.11.2003:

1. Government of Himachal Pradesh



 None

2. HIMURJA 






None

3. M/s Luthra & Luthra




 None

4. HP State Electricity Board 




Shri Anil Tanwar, Advocate

Shri.R.C.Sharma, Chief Engineer,(PSP)

5. M/s DLI Power (India) Pvt. Ltd.



 Shri Shyam Vaidya, Director

6. M/s Aleo Manali Hydropower Ltd.
Shri A.K.Goel, Managing Director

7. M/s Astha Projects (India) Ltd.& others


 Shri B.S. Thakur, Advocate

8. M/s Weizmann Ltd.
Shri J.N. Khungar, Vice President

9. M/s Nuziveedu Seeds Ltd. 




Shri Y.Auditya

10. M/s Patikari Power Private Limited 


Shri Tarun Johri, Advocate

11. Consumer Representative 



Sh. P. N. Bhardwaj

(U/S 94 (3) of the Electricity Act, 2003)

ORDER

1.0 Background

1.1 Himachal Pradesh State Electricity Board (hereinafter referred to as HPSEB or Board) is a vertically integrated Government owned undertaking constituted under Section 5 of the Electricity (Supply) Act,1948. The scope of the activities of HPSEB covers all the four major functions of Electricity Industry viz., generation, transmission, distribution and supply of electricity. HPSEB under Section 22 (c) of the Electricity

Regulatory Commissions Act, 1998 read with the guidelines issued by the Commission for preparation of power purchase agreements of mini/ micro hydro power plants up to 5MW capacity filed a petition on February 8, 2002 with the Commission for approval of the Model Power Purchase Agreement (PPA) as applicable to hydroelectric projects up to and

including 5 MW capacity being executed by the Independent Power Producers (hereinafter referred to as IPPs) in the private sector in the State of Himachal Pradesh.

1.2 The Commission after inviting objections/suggestions from the stakeholders, receiving rejoinders from the HPSEB and having subjected the said petition to the due process of public hearing approved the model PPA subject to modifications as stipulated in Chapter 7 of Commission’s Order dated 24th March, 2003 (hereinafter referred to as “Order”). The approved model PPA along with modifications came into force with

immediate effect.

1.3 Direction No. 38 of Chapter 7 titled “Directions and Orders” of the Order vests the Commission with the right to review and modify the provisions of the model PPA as more experience is gained in the implementation and performance of the specific PPAs in future. It further provides that such changes in the model PPA, however, would have only the prospective effect.

1.4 The applicants HPSEB, M/s DLI Power (India) Private Limited and M/s Aleo Manali Hydropower Pvt. Ltd. taking recourse to the said provisions of direction No. 38 filed applications dated 30.09.2003 (further modified vide application dated 15.10.2003), 27.09.2003 and 8.10.2003 respectively praying for review of certain provisions of the model PPA as contained in the said Order of 24th March, 2003. HPSEB along with the

review application has also submitted the modified model PPA for approval of the Commission after incorporating the modifications as ordered in Chapter 7 of the Order except direction no. 13 and 23 for review of which they have filed the present applications.

1.5 The applications being similar in nature were heard together and admitted after preliminary hearing on 17.10.2003. Notices to file inter-se replies on or before 7.11.2003 and the inter-se rejoinders by 21.11.2003 were issued by the Commission to the parties including the Respondents in case No.2/2002 and also to the IPPs in whose case the PPAs executed with the HPSEB for hydroelectric projects up to and including 5 MW capacity had been held void ab initio, non est and inoperative vide Commission’s Order

dated 6.9.2003. 

1.6 The notice also specified that, as ordered on 17.10.2003, any other parties wishing to implead themselves in the above matters could also do so subject to payment of the fee of Rs. 10,000/-. In response to the said notice M/s Astha Projects (India) Ltd, M/s Him Kailash Hydro Power Pvt. Ltd. and M/s Hul Hydro Power Pvt. Ltd. jointly and M/S Weizmann Ltd. And M/s Nuziveeddu Seeds Ltd. individually filed applications, which were also admitted by the Commission. In case of M/S Astha Projects (India) Ltd. & others and M/S Weizmann Ltd., notices were served for submission of the inter-se replies on or before 21.11.2003 with copies to all concerned and the requirement of inter-se rejoinders was waived off. M/s Nuziveeddu Seeds Ltd. did not file the written submissions. 

1.7 The case was heard on 29.11.2003 and the hearing concluded on the same day. The Commission staff, at the commencement of hearing, made a presentation on the review sought, inter-se-replies submitted by various applicants and the mind of the Commission in issuing these directions. During the hearing, an application seeking impleadment by M/S Patikiri Power Pvt. Ltd., New Delhi was also allowed by the Commission in the

larger public interest. M/S Patikiri Power Pvt. Ltd was directed to file the written note of arguments and submissions by 6.12.2003. The written submissions were filed by them with the Commission on 6.12.2003. Towards Conclusion of the hearing, the Ld. Consumer Representative also made a detailed presentation to highlight the economies of the small hydroelectric projects (hereinafter referred to as SHPPs) with different

streams of investments and returns, scenarios of discharge, generation and

depreciation etc.

2.0 Directions under Review, Applicant’s Submissions, Inter se replies,Rejoinders, and Commission’s Analysis

The Commission has duly considered the presentation made by Commission staff, the submissions made in the applications, replies & rejoinders of the parties, the oral submissions made by the parties during the hearing of the case and the presentation of Ld. Consumer Representative and has formulated its decision on each of the directions

under review as given below:

2.1 Direction No. 2:

The direction reads as under:

“All generating units of the Project should be synchronised on or before the Scheduled Dates of Synchronisation specified for different generating units. Should the IPP fail to synchronise by the Scheduled Date of Synchronisation then the IPP shall be liable to pay reasonable liquidated damages to the Board say @ Rs. 1000.00 (Rupees One thousand) per MW for each day of delay beyond the Scheduled Dates of Synchronisation

subject to maximum of 180 days after which it would constitute Company

Event of Default.”

Submission of the Applicants

M/S Weizmann Ltd.

The direction be deleted considering that:

(i) The construction schedule which is a part of the modified model PPA and form the basis for imposition of liquidated damages shall be based on a “Zero date” i.e. final date after all clearances and acquisition of land are obtained. While signing the PPA, all

clearances and acquisition of land may not be available. Moreover, the applicant has no control over securing of these clearances and any changes in the policy made by the Govt. leads to delay in implementation of the project.

(ii) At the time of signing of the Implementation Agreement (IA) with the Government of Himachal Pradesh (GOHP), the Company has furnished cash security to HIMURJA amounting to Rs. 3.5 lac in lieu of bank guarantee amount of Rs. 7.0 lacs computed @ 2 lac per MW. In case the Company fails to take effective steps to meet the stipulated requirements of IA which, inter alia, also includes failure to adhere to the construction schedule as defined under clause 2(g), the Agreement shall be terminated after affording due opportunity to the Company and security amount deposited by the Company

forfeited in favour of the Government. The security deposit shall be converted into Performance Guarantee after the commencement of construction of the project and valid up to 6 months after the commercial operations date (COD) as a guarantee for successful

completion of the project within the construction schedule. 

(iii) The objective of the direction is served/taken care of by the above said security placed with HIMURJA, which is the Nodal Agency of the GoHP for monitoring the progress of SHPPs. 

M/s Patikiri Power Private Limited

Lenders to a power project require that the risks taken by the project in the construction contract should mirror the risks taken by the project in the PPA. The construction contractors typically insist on a time period of one year from the scheduled COD for getting the project into commercial operation. In case of delay the Company has to bear not only the costs of liquidated damages (LDs) but also other additional costs including

increased interest during construction, construction power, deployment costs, etc., without availability of any revenue. These costs would have to be recovered from the construction contractors. Thus, in order to make the model PPA acceptable to lenders and to ensure fair risk-sharing, the applicant has requested to consider extending the allowed period of delay up to one year from the scheduled COD. The applicant has also submitted that if in the initial capacity tests, the project/unit achieves a minimum of 90% of its contracted capacity, the project/unit should be deemed to have achieved Commercial Operations and in such a case, no LDs for delay beyond the COD should be payable by the Company.

Inter se Replies

Consumer Represetative to M/S Weizmann Ltd.

The issue raised need to be responded by the Government.

HPSEB to M/S Weizmann Ltd.

The above direction may be retained as the company’s contention, regarding its deletion does not appear to be logical considering that:

(i) The IA has been signed between the company and GoHP for the  implementation of project as per the terms and conditions laid down in the Agreement. On breach of IA by the company, the security deposit/performance guarantee of Rs. 3.50 lac deposited by the

company shall be forfeited by the GoHP. The PPA between the company and the Board is on a different preamble and the provision of LDs on account of delay in commissioning of the project cannot be linked with the security deposit given against the IA. Moreover, the total amount of LDs payable to the Board is much more than the

security amount deposited by the company against IA to the government.

(ii) In order to plan and firm up the demand and supply by the Board it is necessary that there has to be a definite date of synchronisation of the project/unit and the delay beyond that should attract penalty.

Commission’s Analysis

While issuing this direction, the Commission had observed that in the Model PPA the Board has no recourse to the IPP for delay with regard to synchronisation of the Power Project. However, the GoHP does have a remedy under the IA wherein it can terminate the IA & forfeit the security deposits under certain conditions other than force majeure event. The compensation at the rate of Rs 2 lacs per MW provided in the IA for failure to adhere to the Construction Schedule is to be paid to the GoHP and the Board has no recourse to the Company with regard to any such compensation. The delay in synchronization of the generating units would adversely affect the Board’s planned Demand Supply scenario.Keeping in view the above circumstances and the general practice, the Commission felt that all the generating units of the Project should be

synchronised on or before the Scheduled Dates of Synchronisation specified for different generating units. In the event of failure of the Company to synchronise the generating units by the scheduled date, it should be liable to pay reasonable liquidated damages to the Board @ Rs. 1000.00 per MW for each day of delay beyond the scheduled date of

synchronisation. This would help the Board to plan out its Demand and Supply position more accurately and the Liquidated Damages would act as a deterrent to the Promoters who will have to ensure that the Project is synchronised in conformity with the agreed date. Further as per the provision provided under section 13.5 of IA, any inordinate delay in construction at a site may block the progress of other projects either upstream or downstream, thereby causing lower generation of electricity and the non-utilisation of precious natural resources. Small hydropower projects have small construction schedule varying from 18 months to 2 years. If project construction is effectively monitored

there are no reasons why the project can’t be commissioned within the scheduled date. As such, it is difficult to comprehend a situation wherein a project could be delayed for a period of more than six months. The prayer, therefore, made by M/S Patikari (Power) Ltd. for extending the period of delay to one year after which it would constitute Company Event of Default is rejected.Timely synchronisation of the units as per the scheduled dates of synchronisation is very significant both for the State as well as the Board. In order to avoid unnecessary time overruns, the penalty in the form of LD

is required to be retained. The Commission feels that Bank Guarantee of Rs. 2.00 lacs per MW provided in the Implementation Agreement cannot be related to the aforesaid Bank Guarantee as this provides recourse to the HPSEB. The word ‘say’ appearing in the direction ibid shall, however, be deleted.

2.2 Direction No. 3:

The direction reads as under:

“The IPP shall be liable to pay reasonable liquidated damages to HPSEB say @ Rs 4000 (Rupees four thousand) per kW for the difference between the contracted and the tested capacities. The IPP shall, however, be given a period of 90(Ninety) days from the date of commencement of  commercial operation to achieve the contracted capacity.”

Submission of the Applicant

M/s Patikiri Power Private Limited

The submission as made against direction no. 2 has been reiterated by the applicant and it has been requested to consider extending the time required to achieve 100 % of the contracted capacity up to one year from the scheduled COD. It has been further submitted that the construction contractors insist that in case the project demonstrates 90% of the

contracted capacity on or before the scheduled COD, no penalty should be applicable in respect of delay in entry into commercial service, and they should be given one year to work on the project to deliver 100% of the contracted capacity, after which performance LDs for shortfall may be applied. In order to ensure appropriate and bankable risk-sharing, the applicant has accordingly submitted that if the Company fails to achieve

the required contracted capacity within a period of one year from the COD of the Unit/Project the company should be liable to pay the liquidated damages to the Board @ Rs 4000/-per kW for the difference between the contracted and the tested capacities.

The applicant has also submitted that the construction contractors also insist on an overall cap on the liquidated damages payable by them to the Company and, therefore, prayed that the total liquidated damages payable by the applicant to the Board at any point of time should not exceed an amount equal to Rs.6 lacs per MW of contracted capacity of the Unit/Project.

Inter se Reply

M/S Aleo Manali Hydropower Pvt. Ltd

Section 5.1 of Model Modified PPA (Clause No.7 of the Order) directs the developer to ensure optimum utilisation of water potential for which purpose the capacity of the plant shall generally be kept on the plus side. On the other hand, it is not possible to keep the contracted capacity and tested capacity exactly the same. Therefore no penalty be imposed if the tested capacity is more than the contracted capacity and as such the word

“ difference” appearing in line three of Clause16.2 (ii) of the modified model PPA needs to be replaced by “shortfall”.

Commission’s Analysis

Normally, the bid document for Erection, Procurement and Construction (EPC) contract provides for rejection of Turbine & Generator if the shortfall in the tested capacity is more than 2% of the guaranteed output for each equipment. Thus, the maximum permitted shortfall is 4% and even for that, heavy penalties are imposed on the EPC contractor. 90% of contracted capacity could only result due to serious defect in the design of various components of the project. The rectification of the same would

require not only substantial improvement in the design, but also corresponding modifications of the various project components, which cannot be affected in a few months. The stipulation in the order has been made to ensure that the project delivers the contracted capacity and as such the plea of M/S Patikari Power Private Limited for allowing a time period of one year after COD to achieve 100% of capacity cannot be

accepted. However, in the event of shortfall between the contracted capacity and

tested capacity exceeding 4%, it will constitute Company Event of Default

as it would amount to deviating materially from Prudent Utility Practices.The words “say” appearing in the second line of the order shall be deleted. Further the word “difference” appearing in 3rd line shall be replaced by the word “shortfall”.

2.3 Direction No. 4:

The direction reads as under:

“The IPP shall furnish an irrevocable bank guarantee for reasonable amount [say Rs 20(twenty) lacs per MW] in favour of the Board within one year of the execution of the PPA, which may be encashed by the Board in the case of failure on the part of IPP to pay liquidated damages within a period of 90 days of the date of demand from the Board. This bank guarantee shall be returned duly cancelled to the IPP on achieving successful testing and commissioning of the Project provided that no liquidated damages are due and payable to the Board under the PPA.”

Submission of the Applicants

M/s DLI Power (India) Private Limited, M/S Weizmann Ltd. and M/S

Astha Projects (India) Ltd. & others

Separate bank guarantee (BG) provision may not be imposed on SHPPs on

the following considerations:

(i) All these projects are implemented by newly formed project companies

and such companies cannot be expected to have the financial strength

to provide a BG for such a high rate of Rs.20 lacs per MW. The only

manner in which such BG can be provided would be by depositing the

value of the bank guarantee in cash as collateral, which would increase

the project cost significantly (by as much as 5%). These projects
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being implemented in the Himalayan region can ill afford such a high

additional cost burden, with no corresponding relief in the tariff.

(ii) The IAs already have the provision of a security deposit bank

guarantee at Rs.2 (two) lacs per MW, which subsequently gets

converted to a performance guarantee and would amply cover the

liabilities on account of liquidated damages.

M/S Aleo Manali Hydropower Pvt. Ltd.

The submissions are project specific for Aleo SHPP being developed by

the applicant. It has been submitted that:

(i) The amount of BG be reconsidered by the Commission and reduced to

Rs. 1.40 lacs per MW on the following considerations:

(a) The liquidated damages under this direction could amount to a

maximum of Rs. 3.40 lacs per MW assuming a shortfall of 4%

between the contracted and tested capacity (cumulative 2% for

Turbine & Generator) beyond which limit the turbine & generator

are liable for rejection as per CBIP publication No. 175 (small

Hydro station standardization).

(b) Bank Guarantee of Rs. two lacs per MW has already been provided

to the GoHP by them as part of the IA.

(ii) The duration for submission of the BG be reconsidered and increased

to 2 (two) years considering that the implementation period of the

project is 18 months and the construction can begin only after financial

closure is obtained. A valid PPA is a prerequisite for sanction of term

loan and it may take up to six months for financial closure and to

finalise the vendors through competitive bidding.

(iii)The above changes will ease the financial loading on the project,

improving its viability and making it easier to attain financial closure.

At the same time, these changes will not in any way increase the

financial exposure of the Board or effect the interest of the consumers.

M/s Patikiri Power Private Limited

The provision of Bank Guarantee be completely waived off considering

that :-

(i) The “Power project development is a complex process involving many

private and governmental organisations, due to which, many a time,

the time schedules are beyond the reasonable control of the IPP. It has

been observed from the experiences of other power projects, that even
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if the IPP puts in best efforts, the project milestone may get delayed

due to external reasons that may not be attributable to the IPP.

(ii) Moreover, the IPP has to devote considerable funds for site surveys,

detailed geological and hydrological studies, engineering design,

upfront lender financing fees, application for permits and clearances,

land acquisition payments, etc to get the project to Financial Closure.

Imposing an additional requirement of a Bank Guarantee, which will

require a 100% cash collateral from the promoters, will be an

extremely onerous burden on an IPP.

(iii) The requirement of BG shall seriously impact the ability of the IPP to

expedite construction of the Project by committing equity funds before

the drawl of debt from the lenders.

Inter se Replies

M/s DLI Power (India) Private Limited and M/s Aleo Manali Hydro -

power Pvt. Ltd. to HPSEB

The applicants have reiterated their submissions with reference to section

16.2 (iii) of the modified model PPA, which requires the IPP to furnish an

irrevocable bank guarantee amounting to Rs 20 lacs per MW to cover

liquidated damages in conformity with direction no. 4 of the Order.

Consumer Representative to M/s DLI Power (India) Private Limited,

M/S Aleo Manali Hydropower Pvt. Ltd., M/S Weizmann Ltd. and

M/S Astha Projects (India) Ltd. & others

(i) The maximum liquidated damage charges that could be levied on the

IPPs should not exceed Rs. 3.4 lacs/MW, as it is unreasonable to

expect that the shortfall in achieved efficiency shall in any case be

more than 4% for the turbine and generator set. Thus, the value of the

bank guarantee that the IPP should furnish for covering the liquidated

damages should be Rs. 3.5 lacs /MW.

(ii) The time for completion of SHPPs could vary from 15 months to 24

months after the financial closure. Thus, we may accept the

suggestion that the time period for submission of BG to the Board be

modified to 18 months from the date of signing the PPA. This would

ensure that the Board has the bank guarantee before the COD to

encash it, should the need arise.
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HPSEB to M/s DLI Power (India) Private Limited, M/S Aleo Manali

Hydropower Pvt. Ltd., M/S Weizmann Ltd. and M/S Astha Projects

(India) Ltd. & others

(i) The provision is for payment of liquidated damages by the IPPs to

HPSEB on account of delay in synchronisation of the project from the

scheduled date of synchronisation and the difference in contracted

capacity and tested capacity of the project. It is, therefore, necessary

to take the bank guarantee as ordered by the Commission as security,

in case the IPP fails to pay the liquidated damages to the Board within

the specified period. As such, the provision may not be amended as

requested by the Applicants. Moreover, the provision of Bank

Guarantee of Rs. 2 lac/MW in the IA has no connection with the

provision in the PPA.

(ii) The Commission may consider the request of M/S Aleo Manali

Hydropower Pvt. Ltd. for modification in the period for submission of

bank guarantee within a period of one year of signing of PPA or six

months of achieving of financial closure by the company, which ever

is later.

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited and M/S Aleo

Manali Hydropower Pvt. Ltd

The reply furnished by the Board in its inter-se-reply stands as such and

the provision already made in the modified Model PPA as per orders of

the Commission needs to be retained.

M/s DLI Power (India) Private Limited to HPSEB

The applicant has reiterated the submissions made for waiving off the

provision of separate bank guarantee. It has also been submitted for

consideration that:

(i) The performance bank guarantee as per IA with GoHP adequately

covers the liquidated damages stipulated by HPSEB and both GoHP

and HPSEB independently cannot penalise the Company for the same

reason. No separate bank guarantee of such high value should,

therefore, be insisted upon by HPSEB.

(ii) The Consumer Representative in the inter-se reply has also observed

that bank guarantee of such a high value is not required.
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Commission’s Analysis

The intention of Commission while issuing this direction was to provide a

cover to HPSEB for payment of LD on account of delay in

synchronisation of units and on account of difference between tested and

the contracted capacity of the plant as in the draft Model PPA there was no

recourse available to HPSEB and the provision of BG of Rs. 2 lacs in IA

provided recourse to GoHP only and not to the Board which was going to

be the affected party.

The total financial loss to the Board due to delay in synchronisation of the

units and difference in the contracted and tested capacities would be much

higher than the B.G amount of Rs 20 lacs per MW when accounted for

over the entire term of the PPA. The Commission has fixed the liquidated

damages on account of delay in synchronization @ Rs 1000/- per MW for

each day of delay up to 180 days and Rs.4000/- kW for difference in

contracted and tested capacities. Thus, the total liability of the IPPs on

account of these two factors, on the assumption that the maximum

shortfall in the guaranteed output of the generating units cannot exceed

4%, works out to Rs. 3.4 lacs per MW. In view of this, the Commission

reviews direction No. 4 of Chapter 7 and reduces the amount of Bank

Guarantee from Rs. 20 lacs per MW to Rs. 3.5 lacs per MW.

Taking into consideration the submissions of applicants and various other

relevant factors, the Commission is of the view that the Bank Guarantee

shall be submitted at least 3 months before the scheduled date of

synchronisation

2.4 Direction No. 13:

The direction reads as under:

“The tariff shall be fixed & firm @ Rs 2.50/kWh without any indexation

or escalation and shall be so retained in the Model PPA. Any shortfall in

revenue of the Board, on account of the Board having to sell electricity at

a price lower than Rs 2.50 per unit, however, shall be made good through

subsidy by the GoHP in a transparent manner as may be determined by the

Commission.”

Submission of the Applicant

HPSEB

For implementation of the above direction, the commitment of the GoHP

is required for which the matter stands referred to the GoHP vide letter

No.HPSEB/CE (PSP) Mini-Micro/2003/273 dated 29.5.2003 for

conveying decision with regard to making good the shortfall in revenue to

the applicant Board. Therefore, till the Government makes the
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commitment, the Applicant Board be allowed to execute PPAs on the

basis of the Tariff for Net Saleable energy as given in Article 6 clause 6.2

of the Model PPA.

Inter se Reply

Consumer Representative to HPSEB

(i) The IPPs are entitled to a 16% return on equity and calculations

indicate that they will make substantial profit even after allowing them

the said return of 16%. In other words, it means that the rate of Rs.

2.50 per unit of electricity still has scope for reduction.

(ii) There is a possibility that the Board may not be able to find willing

buyers at the rate at which it purchases power from the SHPs. Since

the rates have been fixed by the GoHP, it is but natural that the

Government makes good the loss to HPSEB in the eventuality that it is

unable to sell at the rate so fixed. Now the stand taken by the Board

that till the Government makes a commitment to the Board, applicant

Board should be permitted to execute the PPAs on the basis of clause

6.2, if agreed, would mean that the loss to the Board shall be a pass

through to the consumers. This is incorrect and unacceptable and

against the interest of the consumers.

Commission’s Analysis

The Commission termed the absence of representatives of Govt. of HP and

HIMURJA as regrettable and observed that they had missed valuable

opportunity of making their position clear in such an important matter.

Since the tariff @ Rs.2.50 per unit was fixed bilaterally between Govt. of

HP and IPPs, it becomes the responsibility of HP Govt. to make good the

loss, if any, incurred by HPSEB, as the loss to the Board cannot be

allowed as pass through to the consumers. The orders of the Commission

are well thought of and with the sole intention that the HPSEB does not

suffer a loss on account of the decisions of the State Government.

Notwithstanding the stand taken by the State Government, based on the

case referred to them by the Board, the direction will be retained in the

present shape.

2.5 Direction No. 17:

The direction reads as under:
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“In the case of mis-declaration of its availability, the IPP shall be liable to

pay Liquidated Damages for double of the difference between declared

availability and the actual availability for the entire period with effect

from the time of declaration of the present availability @ Rs. 2.50 per

kWh.”

Submission of the Applicant

M/S Weizmann Ltd.

The SHPs are mainly run of river schemes with no storage. As the water

availability is dependent on the rainfall and snow melting it will not be

practicable to declare in advance the exact energy, which will be generated

by the plant. Hence, the issue of mis-declaration of energy availability

and consequent liquidated damages do not arise. Further the variance, if

any, from the estimated data as per approved DPR could be only on

account of natural phenomenon of inadequacy of rainfall/snow melting.

Inter se Replies

Consumer Representative to M/S Weizmann Ltd.

Clause No.17 talks of the machine availability and not of the quantum of

generation. The IPP becomes liable to pay at penal rate for misdeclaration.

It, however, does not relate to the loss of generation on

account of less inflow. However, in case the order covers the misdeclaration

of energy to be generated on a particular day, it requires to be

amended to take into consideration the variance in the estimated data as

per DPR.

HPSEB to M/S Weizmann Ltd.

The company is required to make regular declaration to the control centre

regarding capacity availability, which is a pre-requisite in the present day

Availability Based Tariff regime. As such, the Board submits that this

provision may be retained as such.

M/S Aleo Manali Hydropower Pvt. Ltd. to HPSEB

Section 5.1 of modified model PPA (Clause No. 7 of the Order) requires

the developer to ensure optimum utilization of water potential for which

the availability of the plant shall generally be kept on the plus side.

However, it may not be possible to keep the declared availability and

actual availability exactly the same. Therefore, no penalty be imposed if

the actual availability is more than the declared availability and as such the

word” difference” appearing in line two of Clause 16.2 (iv) of the

modified model PPA be replaced by “shortfall”.
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Rejoinder

HPSEB to M/S Aleo Manali Hydropower Pvt. Ltd.

The Amended Clause in the modified model PPA is as per Order of the

Commission and needs no further amendment as contended by the

company.

Commission’s Analysis

The Commission, while issuing the “Order”, felt that in view of the

provision for Deemed Generation, there may be a temptation to overdeclare

the capacity of units available. To curb this tendency, the

Commission has made this provision of liquidated damage so as to act as a

deterrent against mis-declaration.

Under Availability Based Tariff (ABT) the State load dispatch centres

have to carry out an exercise to see how best they can meet the load of

their consumers over the day, from the State’s own generating stations and

their entitlement in the Central stations for which purpose, the IPPs shall

also be required to intimate the foreseen availability to the SEB/SLDCs 24

hours in advance. The SEBs do not lose/gain financially under ABT so

long as they draw as per their respective schedules finalised for them by

the concerned Regional Load Dispatch Centres. The provision of section

5.1 of the Order, when read in totality, does not carry any approval to

generate above the declared availability to ensure optimum utilization of

water potential. The Commission, therefore, is of the view that there is no

justification for replacement of the word “difference” by “shortfall”.

The submission of M/s Weizman Ltd. is based on wrong notation of

declaration of availability on the estimated data as per approved DPR and

loses its relevance considering that the declaration of availability by the

IPP under the ABT shall be on 24-hour basis.

In view of this, no review of direction No. 17 is called for.

2.6 Direction No. 23:

The direction reads as under:

“Section 8.2 of the Model PPA shall be amended to the effect that if the

payment is made before the Due Date by the Board, then the rebate shall
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be given at normal prime-lending rate of interest of the State Bank of India

calculated for each day of payment before the Due Date.”

Submission of the Applicants

HPSEB

(i) Mostly PPAs executed elsewhere, at Centre and State level provide for

a fixed rebate applicable on payments made within the due date while

the penalty is applicable for each day of delay in payment by the

purchaser. Likewise in Clause 8.2 of the Model PPA the penalty

provisions have been stipulated in accordance with para 10 (III) of the

GoHP Notification No.MPP-F (2)-1/2000 dated 6.5.2000.

(ii) HPSEB shall be in loss if the rebate is given at normal prime lending

rate of interest of State Bank of India as per provisions of direction no.

23 since the said rate of interest is 10.5% p.a. only. Therefore, to

avoid this loss to the applicant Board, the flat rebate provision of 1.5%

should be allowed to be retained.

M/s DLI Power (India) Private Limited, M/S Weizmann Ltd. and M/S

Astha Projects (India) Ltd. & others

(i) The rebate related provisions in section 8.1 of the Model PPA also be

revised to remove the inconsistencies that would arise between section

8.1 and section 8.2 when the later is revised as ordered by the

Commission.

(ii) M/S Weizmann Ltd have prayed for the deletion of the entire clause

8.2 of the modified model PPA stating that the rates payable by

HPSEB are rock bottom.

Inter se Replies

M/s DLI Power (India) Private Limited and M/s Aleo Manali Hydro -

power Pvt. Ltd. to HPSEB

1. The Board’s request for allowing the flat rebate provision of 1.5% is

not equitable and is substantiated by the following facts:

(i) The Board’s stand (page 14,15,20,21 and 22 of the Order) has been

that it shall purchase power from private parties/joint sector companies

setting up Mini/Micro hydel power stations at Rs. 2.50 per unit and

that it was bound by para 1 of the GoHP Notification No. MPP-F (2)-

1/2000 of 6.5.2000 by which the tariff for purchase of net saleable

energy has been fixed by the State Government. The GoHP also

desires prompt payment against sale of electricity by the IPPs. To
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ensure that the Board makes timely payment towards purchase of

energy to the generating companies so that the companies can fulfil

their debt service obligations without default, the State Government

stipulated a penalty provision of delayed payment interest in the

notification. This acts as a deterrent for the Board to default as

acknowledged by the Board (page 40 and 41 of Order). It also

generates confidence in the investors and institutions. This being an

established fixed tariff is not subject to any rebate or discount,

including towards timely payment by the Board and no such

stipulation exists in the notification.

(ii) The Board’s reasoning that most PPAs elsewhere at both Central and

State level provide for a fixed rebate applicable on payment made

within the due date while penalty is applicable for each day of delay in

payment by the Purchaser (page 39 of Order) was also heard and

judged by the Commission for its merit.

(iii)The Commission also took due cognisance of the following facts:

a. HPSEB is obligated to make full tariff payment.

b. HPSEB is obligated to make payment on the due date.

c. By making payment on due date, HPSEB fulfils their contractual

obligations. Timely payments do not attract any rebate.

d. Section 6.2 of Article 6 of the model PPA reaffirms GOHP’s

policy that Rs. 2.50 per unit is a fixed tariff payable by the Board

and the rate is firm. As per HPSEB, the rate on timely payment

become Rs.2.46 instead of Rs. 2.50.

e. Provision of Rebate in PPAs executed so far elsewhere as referred

by the Board, has been for the tariff worked out on cost plus basis.

f. Through making payment on or before due date amounts to

fulfilling contractual obligations by HPSEB we our self offered

that he Board can avail a rebate as per SBI PLR for the number of

days the payment is advanced vis-a- vis the Due Date.

The Commission observed that the contentions of the objectors were

justified and no rebate should be payable if the payment is made on

Due Date and if Board makes payment before the Due Date, rebate can

be given as per normal PLR of State Bank of India.

2. M/s DLI Power (India) Private Limited have reiterated its submission

for revision of Rebate related provisions in section 8.1 of the Model

PPA to make it consistent with section 8.2 when the later is revised as

ordered.

HPSEB to M/s DLI Power (India) Private Limited M/s Weizmann

Ltd., M/S Astha Projects (India) Ltd. & others
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HPSEB reiterated its earlier submission and it further contended that the

rebate provision is also in line with the Gazette of India Notification, New

Delhi dated 30 the March, 1992 amended up to 13.5.1999 (para 2.12).

The proposed rebate of 1.5% for timely payment is reasonable and does

not mandate any amendment. It has also responded in a similar manner to

the submission of M/S Weizmann Ltd for the deletion of the clause 8.2 of

the modified model PPA and stated that there is no need to delete this

clause.

Consumer Representative to M/s DLI Power (India) Private Limited,

M/S Weizmann Ltd. and M/S Astha Projects (India) Ltd. & others

With the revision of section 8.2, the rebate applicable to the Board shall

stand modified to that extent as ordered at No. 23. No comments have

been made on the submission of M/S Weizmann Ltd. for deletion of

clause 8.2 of the modified model PPA.

Consumer Representative to HPSEB

The Board has contested that it will be at a loss if the order No.23 is to be

implemented. The purchaser of power is required to make timely

payments and can claim rebate only in case the payments are made before

the time prescribed. Going by the same logic, the Board should pay

penalty in case it delays making payment. Order no. 23 of the

Commission is, therefore, equitable and judicious.

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited and M/S Aleo

Manali Hydropower Pvt. Ltd.

1. The respondents have argued against the retention of flat rate provision

of 1.5% in the Model PPA to which the Board submits that:

(i) The contention of the respondents is correct to the extent that HPSEB is

bound by the para-1 of the GoHP Notification No.MPPF (2)-1/2000

dated 6.5.2000 which states that “HPSEB shall purchase power from

private parties/joint sector companies setting up Micro hydel power

station @ Rs. 2.50 per unit”. Further to ensure timely payment to the

IPPs, Clause 8.3 of the Model PPA provides a penalty @ 1.5% per

month on the delayed payment of the undisputed amount of the bill.

The penalty provision @ 1.5% per month is also applicable for

established fixed tariff and is equivalent to a rate of 18% per annum

which is much higher than the prevailing interest rates. Therefore, the

rebate and penalty provision in the Model PPA are in line with the

general industry practice and has also been incorporated in accordance

with the para 10(iii) of the GoHP Notification No.MPP-F (2)-1/2000

dated 6.5.2000.The rebate provision is also in line with the Gazette of
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India Notification New Delhi dated 30 March, 1992 amended up to

13.5.1999 (para 2.12).

(ii) Most PPAs executed elsewhere, at both Centre and State provide a

fixed rebate applicable on payments made within due date while

penalty is applicable for each day of delay in payment by the

purchasers. This rebate provision is also in line with Gazette of India

notification New Delhi dated 30th March, 1992 amended up to

13.5.1999 (para 2.12).

(iii)It is admitted that Board shall make payment for purchase of energy @

2.50 per unit. However, as earlier submitted the provision of rebate as

well as penalty is in line with the prevailing general industry practice

and GoHP and GOI Guidelines. The comparison drawn by IPP

between the fixed tariff and cost plus tariff is irrelevant here as the IPP

in the present case gets the rate of Rs. 2.50 per kWh throughout the

agreement period of 40 years, whereas the IPPs supplying power on

cost plus basis get a rate of about 60% of initial years tariff after

completion of repayment of debt i.e. about 9 to 10 years.

2. No additional reply is warranted to the submission of the Respondent

M/s DLI Power (India) Private Limited for revision of the rebate

related provisions in section 8.1 of the Model PPA.

M/s DLI Power (India) Private Limited to HPSEB

1. It has been reasserted that the direction be complied by HPSEB

considering that:

(i) HPSEB’s submission on this matter, as per their inter-se reply is now

different. It states that rebate provision is as per para 10(iii) of GOHP

Notification No. MPP-F (2)-1/2000 of 06.05.2000, general industry

practice, PPAs executed elsewhere and as per Gazette of India

Notification, New Delhi dated 30th March 1992 amended up to

13.5.1999.

(ii) The Board’s request is neither consistent nor equitable as substantiated

by the facts given in our inter-se reply.

(iii)The Consumer Representative has also stated that the rebate applicable

to the Board shall stand modified to that extent as ordered at No. 23.

2. HPSEB’s inter-se reply does not deal with the issue of revision of

similar provisions appearing in Section 8.1 of the model PPA. The

Commission has been urged to take note of the following and order

deletion of the last sentence of para 4 of the said section:
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(i). The current language in para 4 of Clause 8.1 relating to payment by

LC is inconsistent and unclear. As currently drafted, the Company

must claim payment via LC on a day prior to the due date of payment,

failing which the payment is deemed to have been made within the due

date of payment thus attracting the rebate as per erstwhile provision of

Section 8.2. HPSEB can make payment on the due date of payment

under the PPA. Therefore, it is impossible for the Company to know

before such due date occurs, whether the Board will make payment on

the due date of payment or not. The only reasonable manner for the

Company to claim payment via LC is when the Board fails to make

payment on the due date of payment. Thus, as currently drafted,

whether the Board pays within, on or after (when the Company claims

payment through LC) the due date of payment, the Board will always

be eligible for the rebate, which is unfair, one-sided and untenable.

(ii) The last sentence of fourth para of Section 8.1 also relates to HPSEB

claiming rebate as per erstwhile provision of Section 8.2 in the event

the Company does not access the LC on its due date of operation. The

very reason to access the LC is on HPSEB’s default in making

payment on due date of payment. As such, HPSEB claiming a rebate

despite a payment default on their part is unfair.

(iii)The Commission has ordered that no rebate is applicable if HPSEB

makes payment on due date of payment. Further, the LC is a back-up

arrangement and the IPP can make a demand on LC in the event of

non-payment by HPSEB on the due date of payment.

3. The applicant has prayed that the last sentence of para four (4) of

Section 8.1 of Modified Model PPA may, therefore, be deleted.

Further it has requested that the last but one sentence of para 4 of

Section 8.1 be revised as follows: -

“In case the payment is not released by the Board on the due date of

payment, the company shall, on the working day immediately after the

due date of payment (the schedule date of operation of LC), claim

payment from the concerned bank through LC for the

undisputed/unpaid amount of the bill.”

Commission’s Analysis

The Commission, while issuing this direction, had already taken into

consideration the views of HPSEB. The Commission, therefore, in sub

clause (7) of clause 6.7 of the Order had stated that the provision of

“Rebate” in the PPAs executed so far has been for the Tariff, which is

worked out on cost plus basis. In that case, finance charges for working

capital equal to two months receivables, are required to be added for

computation of tariff and as such the rebate provision is justified. The

industry practice is also based on these considerations. In the present case,
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the tariff is fixed irrespective of the cost of the project (which is bound to

vary from project to project). Hence, the objectors are justified in

contending that no rebate should be payable if the payment is made on the

due date. However, if the Board makes payment before the due date, then

rebate can be given at the normal prime-lending rate of interest of the

State Bank of India applied for each day of payment before the due date as

has been provided in the case of late payments.

For the reasons explained above, the plea of the Board to retain the

provision of rebate @ 1.5% for the payment made within due date cannot

be agreed to. HPSEB may, therefore, amend section 8.2 of the Modified

Model PPA submitted by them as per direction No. 23 of Chapter 7 of the

“Order”.

The Board is to open and maintain letter of credit as back up arrangement

for Board’s payment obligation in respect of monthly bills. It is not

possible for the IPPs to know before the due date whether the Board

would make payment on due date of payment or not. It is only after the

Board has defaulted in making payment on the due date that the IPPs can

claim payment from the Bank through LC. The direction No. 23 of

Chapter 7 of the Order clearly stipulates that the rebate shall be given at

normal prime lending rate of interest of the State Bank of India calculated

for each day of payment before the due date. Thus, the Board is not

eligible for any rebate in case payment is made on due date. Since the

payment through LC can be claimed after due date only, no rebate is

payable and in view of this, the plea of M/S DLI Power (India) Pvt. Ltd.

for deletion of last sentence of para 4 of Section 8.1 of Modified Model

PPA is agreed. Their suggestion for amending the last but one sentence of

para 4 of Section 8.1 is also agreed to so that there is no inconsistency

between sections 8.1 and 8.2.

2.7 Direction No. 28(iii):

The direction No. 28 stipulates the situations, which shall also be included

as Company Event of Default. These, inter alia, under item (iii) include

the situations relating to Bankruptcy, liquidation or winding up of the

Company.

Submission of the Applicants

M/s DLI Power (India) Private Limited, M/S Weizmann Ltd. and M/S

Astha Projects (India) Ltd. & others

Bankruptcy, liquidation and winding up of the Board be also included as a

Board Event of Default under section 10.4 of the model PPA. It is noted

through the directive in Chapter 7 (30) that the Commission acknowledges

the need for a corresponding provision related to the Board.
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Inter se Replies

M/s DLI Power (India) Private Limited to HPSEB

The applicant has reiterated its submission stating that the provision of

bankruptcy, liquidation and winding up of the Board as a Board Event of

default has not been made in Section 10.4 of the modified model PPA.

M/S Aleo Manali Hydropower Pvt. Ltd. to HPSEB

In clause 10.4 (a) of the modified model PPA “ Bankruptcy, liquidation,

wind up &” should be added before the start of the paragraph.

HPSEB to M/s DLI Power (India) Private Limited, M/S Weizmann

Ltd. and M/S Astha Projects (India) Ltd. & others

The Board does not agree with the contention of the IPPs and, therefore,

the existing provision as ordered by the Commission is required to be

retained as such.

Consumer Representative to M/s DLI Power (India) Private Limited,

M/S Astha Projects (India) Ltd. & others

Response shall be given only after the Board has made the statement.

Consumer Representative to M/S Weizmann Ltd.

No comments

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited

The reply furnished by the Board in its inter-se-reply under the relevant

para stands as such and the existing provision as ordered by the

Commission needs to be retained.

HPSEB to M/S Aleo Manali Hydropower Pvt. Ltd

The Board does not agree with the contention of the Company and

therefore, the existing clause of the modified model PPA needs to be

retained as such.

M/s DLI Power (India) Private Limited to HPSEB
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The applicant has reiterated the earlier submission and has also stated that

HPSEB’s statement that it does not agree with Company’s contentions is

not correct. HPSEB have rather desired to retain the provisions as ordered

by the Commission. HPSEB’s statement read with Chapter 7 (30) of the

Order automatically leads to inclusion of bankruptcy, liquidation or

winding-up in Section 10.4 of the modified model PPA.

Commission’s Analysis

The intent of the Commission while issuing this direction was to take care

of all eventualities.

It is felt that eventuality of Bankruptcy, liquidation or winding up of the

Board may become real possibility because of a totally and radically new

scenario emerging in power sector especially with the coming into force of

the Electricity Act, 2003. In order to ensure equitable and nondiscriminatory

treatment similar provision should be kept for Board’s

Event of Default and accordingly the direction No.29 shall be amended to

that extent.

2.8 Direction No. 28(vi):

The Direction No. 28 stipulates the situations, which shall also be included

as Company Event of Default. These, inter alia, under item (vi) include the

situation relating to transfer of equity and read as under:

“The direction provides that the transfer of equity of promoters below the

acceptable level (35% of the equity) except to the extent permitted under

the Financing Documents, provided that the prior approval of the Board

has been obtained shall also be included as Company Event of Default.”

Submission of the Applicants

M/s DLI Power (India) Private Limited and M/s Weizmann Ltd.

The concept of transfer of equity is unclear. The Commission’s intent was

probably to specify that the “contribution” of equity from the promoters

must be above the acceptable level, failing which, a Company Event of

Default would be triggered. It has been requested to clarify. M/s

Weizmann Ltd. have further requested that inter se transfers between the

Promoters be allowed.

Inter-se Replies

Consumer Representative to M/s DLI Power (India) Private Limited

and M/s Weizmann Ltd.

25

No comments.

M/s DLI Power (India) Private Limited and M/S Aleo Manali

Hydropower Pvt. Ltd. to HPSEB

The Applicant / Respondent has referred to Section 10.3 (l) of the

modified model PPA and requested for the clarification as above.

HPSEB to M/s DLI Power (India) Private Limited and M/s Weizmann

Limited

The contents of the Chapter 7 (28) (vi) relates to the Commission.

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited and M/S Aleo

Manali Hydropower Pvt. Limited

The contents of the inter-se-reply relate to the Commission and hence no

comments/ reply.

M/s DLI Power (India) Private Limited to HPSEB

No new facts have been stated and the applicant has only reiterated the

request for clarification as above.

Commission’s Analysis

The Commission’s intent was to ensure that promoter’s interest remains

intact in the project. It is clarified that promoter’s equity in the project

shall not be below the acceptable level of 35%.

2.9 Direction No. 31:

The direction reads as under:

“The Board shall not pay for the investments made by the promoters while

exercising the Buy-Out option in Section 10.7.2 of the Model PPA. The

Board shall have the option to buy the Project, which is at a price lower

of:-

i. the sale price equal to the depreciated cost of the Project reduced on

pro rata basis in the ratio of capacity of the Unit(s) as tested; or

ii. the fair market value of the plant; or
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iii. outstanding debts to Scheduled and approved Banks and

Financial Institutions.”

Submission of the Applicants

M/s DLI Power (India) Private Limited, M/S Weizmann Ltd. and M/S

Astha Projects (India) Ltd. & others

The applicants have made a submission for retaining the Buyout

provisions contained in the model PPA stating that the provisions as per

the above direction would create a barrier to investment in small

hydropower in the State of Himachal Pradesh and as such, become a

disincentive to power development by IPPs considering that:

(i) The equity contribution to the project could come through promoters

funds and small investors including public. If the Buyout Option is

exercised by the Board after the project debt is fully repaid, then as per

the above direction, the Board would acquire the project free of cost.

Assuming annual return on equity of 16% during a typical 7 year debt

repayment period (after a three-year construction period) and

exercising of the Buy-Out provision by the Board immediately

thereafter, the internal rate of return on equity would fall below 3%,

which is abnormally low for any investment.

(ii) Such a provision would increase the risk of expropriation of the

project.

Both these likely consequences illustrate that the risk of loss of equity

investment is very high.

M/S Aleo Manali Hydropower Pvt. Ltd

The submissions are project specific and for Aleo SHP being developed

by the applicant. It has been submitted:

(a) Lot of money, time and efforts are being invested in developing the

project and being the first generation entrepreneurs request the

Commission that in the unfortunate event of Company default, at least

the investments in money terms are protected.

(b) to reconsider sub-clause (iii) of the direction and delete the same, as it

does not protect the investment in terms of money, made by them.

(c) to reconsider sub-clause (ii) of the direction to either better define how

the fair market value will be ascertained or to delete this clause

altogether.

M/s Patikiri Power Private Limited
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M/s Patikari Power Ltd has submitted that the lenders always insist for

full recovery of the outstanding debt, even in the case of Company event

of fault. It has, therefore, suggested that section 10.7.2(a) of the modified

PPA be modified as under:

“ If the Agreement is to be terminated in accordance with the section 10.6

on account of Company’s Event of Default as per section 10.3, the

Company shall at the Board’s option, sell the project to the Board. The

Board shall have the option to buy the project, which is at price (the “

Buyout price) lower of: -

(i) the sale price equal to the “Depreciated Replacement Cost” of the

Project reduced on a pro-rata basis in the ratio of capacity of the

Unit(s) as tested and verified on date of termination of the

Agreement/Date of handing over the Project to the Board; or

(ii) the fair market value of the project

Provided that, notwithstanding anything to the contrary contained in this

Agreement, in case the above determined price is lower than the

outstanding debts to scheduled any approved banks and financial

institutions, the Buy Out Price shall be the amount equal to such

outstanding debts to scheduled and approved banks and financial

institutions.

For this purpose, Depreciated Replacement Cost of the Project shall mean

the cost of completed works of the Projects as per the Approved DPR

escalated for the period from Commercial Operations Date till the

termination of this Agreement at Wholesale Price Index (WPI),

depreciated for the period falling between the Commercial Operation Date

of the Project and the proposed date for taking over the project from the

Company @ 2.5% per annum.”

Inter se Replies

Consumer Representative to M/s DLI Power (India) Private Limited, M/S

Weizmann Ltd.and M/S Astha Projects (India) Ltd. & others

(i) The basic question that arises is as to why would the Board be

interested in exercising the buy out option if the IPP is sincere in

executing the PPA, its efficient operation and maintenance and adheres

to all the clauses of the PPA. The Government has extended major

benefits in terms of 100% income tax rebate for 10 years with the

period being identified by the IPPs, as well as exemption from 10%

free power for ten years from COD. Calculations reveal that even

assuming a generation figure of 4MU/MW (which is the least
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generation expected during a lean inflow year), the IPP is assured of

16% return and much more. During a normal generation year, when

the flow is better, the profit margin far exceeds all expectations. Thus,

the observation of the IPP that there is risk of loss of equity investment

is unfounded and therefore, unacceptable.

(ii) It is vitally important to the consumers that the rate at which power is

purchased is kept to a level so that the IPP is assured only 16% return

on the equity and should this return exceed, the Board must be given

the liberty to approach the Commission for a reduction in the tariff for

that particular period when the profit exceeded the desired limit so that

the benefit could be passed back to the Board/consumers. It is also

important not to overlook the fact that the ROR of 16% was decided

by the Government at a time when the interest rates were high and

with the intention to attract the private investment in the power sector.

Over a period of time, these rates have come down to very low levels.

Thus, a judicious approach has to be adopted in regard to assuring the

return to the investor. In other words, the entire procedure of re-fixing

the ROR during the low interest regime needs to be initiated.

(iii)There is, however, a point in the IPPs submission that the equity

contribution to the project could come through promoters funds and

small investors including public and that in the event of a buy out

option after clearance of debt, the Board as per order No.31 gets the

plant for free. This may lead to small investors losing their

investment. This anomaly could be addressed by at least making the

Board pay the investor’s equity should they be exercising the buy out

options immediately after the debt clearance.

Consumer Representative to M/S Aleo Manali Hydropower Pvt. Ltd.

The contents of the reply are the same as in case of M/s DLI Power (India)

Private Limited. However, it is further stated that:

(i) the question of deletion of “The Board shall not pay for the investments

made by the promoters” will depend upon the Commission’s decision

regarding the buy out option as stated by the applicant against item (c).

(ii) the fair market value of the project in the event of Board exercising the

buy-out option, should be based on the prudent utility practices.

M/s DLI Power (India) Private Limited and M/S Aleo Manali Hydro -

power Pvt. Ltd. to HPSEB

The applicants have reiterated the submission made in the applications for

retaining the Buyout provisions as contained in the Model PPA.
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HPSEB to M/s DLI Power (India) Private Limited and M/S Aleo

Manali Hydropower Pvt. Limited

(i) The direction of the Commission that while exercising the buyout

option the Board will not pay for the investments made by the

promoters is appropriate, in view of the fact that the buy out clause is

only applicable on the occurrence of Company event of default and the

price for such a buy out should only be commensurate to protect the

interest of the lenders of the project. Therefore, the provision ordered

by the Commission needs to be retained as such.

(ii) Sub clause (c) of the submission made by M/s Aleo Manali Hydro-

power Pvt. Ltd. relates to the Commission.

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited and M/S Aleo

Manali Hydropower Pvt. Limited

The reply furnished by the Board in its inter-se-reply under the relevant

paras stands as such and it is submitted that the provision already made in

the modified Model PPA as per order of the Commission needs to be

retained.

M/s DLI Power (India) Private Limited to HPSEB

The applicant has reiterated the earlier submissions. It has also been

further stated that:

(i) The contention of HPSEB’s inter-se reply suggests a denial of justice to

the Company, its promoters and common investors. It is noteworthy

that HPSEB in its original submission of model PPA did not desire to

obtain the IPPs assets, i.e. the project, free of cost. The mechanism

proposed by them (i.e. the depreciated value of the plant) would

provide the project to HPSEB on any future date of acquisition at a

significantly lower value in terms of its NPV as compared to the cost

at which the project has been established today. It must be recognized

that the accepted norm for sale or acquisition of any viable business

entity is always its fair market value. When one considers acquisition

on the basis of depreciated cost, such a provision by itself imposes an

inequitable condition, wherein the efforts of an entity to create and

efficiently and successfully manage an asset is essentially ignored.

Thus if a Buyout Price equal to the depreciated value of the asset is

established as contained in model PPA (note that properly maintained

hydropower projects typically have a life that is much longer than the

period when these assets are fully depreciated per current GoI norms),

such a provision would by itself signify a major concession to HPSEB

by an IPP.
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(ii) The Consumer Representative acknowledges that the first few years

could provide low returns and as such there is a risk. This reinforces

our assertion that in the case of Buy-out immediately after the debtservicing

period, the internal rate of return on equity is bound to be

abnormally low. We are discussing probability of buy-out occurring

in the initial 10/15 years as against the Consumer Representative

assumption of 40 years return. The Consumer Representative has also

overlooked the fact that NPV of return on equity continues reducing

year by year. Restrictions on the IPPs return as stated by the

Consumer Representative is not a subject of debate here since the tariff

is based on GoHP’s policy and approved by the Commission.

(iii) The Commission favour us with justice considering the following:

a) GoHP’s policy and intent to create investor friendly environment

for private investment.

b) Potential risk of loss of total investment.

c) Possible implications of bi-lateral/multi-lateral Treaties of

countries with India.

d) Possible risk of expropriation of the project.

e) IPP has no similar recourse in case of Board Event of Default. In

the event of non-availability of buyer from these small projects

following a Board Event of Default, the project company can

perish.

f) Company should not be denied its right to get fair price of its

assets even in the event of a Buy-out.

g) The Commission’s views that it would be fair to pay fair market

value of the plant evaluated by an Independent valuer under clause

6.8.9 (page 130) of the Order.

h) HPSEB’s original request.

Commission’s Analysis

Since the Board did not have an opportunity to respond to the suggestion

of new concept of depreciated replacement cost as buy-out price, the

Commission may review this direction at an appropriate time in future and

any modification that may be ordered shall be applicable mutatis mutandis

to all the PPAs to be approved hereinafter.

2.10 Direction No. 33:

The direction reads as under:

“Irrevocable Bank Guarantee/Letter of Credit in favour of Board shall be

furnished/opened as performance guarantee on the date of completion of
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the debt servicing period or 10(ten) years from the Commercial Operation

Date, whichever is earlier and valid for the remaining period of the

contracted term of 40 years for a reasonable amount [say Rs 20(twenty)

lacs/ MW] in order to ensure performance of the PPA for the entire

contracted period of 40 years.”

Submission of the Applicants

M/s DLI Power (India) Private Limited, M/S Weizmann Ltd. and M/S

Astha Projects (India) Ltd. & others

The suggested value of the irrevocable BG/LC be kept lower at say Rs.2

(two) lacs per MW consistent with the IA considering that SHPs operating

on a fixed tariff cannot be reasonably expected to have sufficient excess

cash flow to afford to provide the very high value of the these instruments

by depositing such cash as collateral security with bank.

M/s Patikiri Power Private Limited

The financial cost of such a Bank Guarantee/Letter of Credit should be

borne by the Board considering the fact that: -

(i) the Bank Guarantee/Letter of credit required to be put up by the

Company involves a financing cost, which would have to borne

completely by equity and will have an adverse impact on the

equity returns. Calculations as done by the applicant indicate that

it is not even making 16% average return on equity during the life

of the project.

(ii) the financial cost would depend on the operating history of the

project and the payment track record of HPSEB. The financing

cost will become very high in case the payment track record of

HPSEB is not sound as in that event Bank may demand 100% cash

collateral which would amount to penalising the Company for nonperformance

of the Board and it would be unfair.

Inter se Replies

M/s DLI Power (India) Private Limited and M/S Aleo Manali Hydro -

power Pvt. Ltd. to HPSEB

Section 9.1 (k) of the modified model PPA requires the Company to

furnish the BG/LC as per provisions of direction no. 33. SHPs operating

on a fixed tariff cannot be reasonably expected to have sufficient excess

cash flow to afford to provide the very high value of these instruments

(Rs.100 lacs for a 5MW SHP) by depositing such cash as collateral

security with bank and the proposed value of the irrevocable BG/LC be

reduced to say Rs. 2 (two) lacs per MW consistent with the IA.
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HPSEB to M/s DLI Power (India) Private Limited

In order to ensure performance of the PPA for the entire contracted period

of 40 years, the irrevocable BG/LC for an amount of Rs. 20 lacs /MW, in

favour of the Board by the IPP is appropriate and in order. It is presumed

that the lenders to the project would ensure that the Company continues to

operate the project till the obligations are met. This period of debt

servicing is nearly 10 years. After debt servicing when the tariff regime is

attractive and in the Board’s interest the Bank Guarantee/letter of Credit is

required to bind the IPP for operation of the project for the entire

contracted period of 40 years. As per the PPA, the tariff for purchase of

power by HPSEB is Rs. 2.50 per unit, which is presently higher than the

Board’s sale rate, which implies that the Board would be incurring

sizeable loss during initial few years after commissioning of the project.

In case of breach of the PPA by the IPP for any reason, whatsoever, the

Board loses the opportunity of making up the losses incurred in earlier

years. Keeping in view, the quantum of loss the Board may have to incur

in the initial years, the amount of Bank Guarantee @ 20 lacs/MW is very

nominal and reasonable.

Consumer Representative to M/s DLI Power (India) Private Limited,

M/S Weizmann Ltd. and M/S Astha Projects (India) Ltd. & others

The BG is towards the performance of PPA for the entire contractual

period. This bank guarantee is required to be submitted by the IPP after

completion of debt service period. It is important to the

Board/Government/Consumers that the project rights, which have been

surrendered to the IPP, the IPP performs and delivers the required output.

In addition, the IPP is required to submit the BG after the project starts to

make profit. Thus, the contention of the IPP that they can ill afford such a

high cost burden is totally unfounded. Their further contention that they

will not have excess cash flow to provide for high value of LC is

discounted by cash flow calculations. The plea is, therefore, un-

acceptable.

Rejoinders

HPSEB to M/s DLI Power (India) Private Limited and M/s Aleo

Manali Hydropower Pvt. Ltd.

The reply furnished by the Board in its inter-se-reply to the applicant has

been reiterated and submission made for retaining the existing provision as

ordered by the Commission.
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M/s DLI Power (India) Private Limited to HPSEB

The applicant has reasserted his submission for reduction in the value of

performance of the bank guarantee to Rs. 2 lacs per MW with the

following additional points:

(i) HPSEB’s contention that if the IPP leaves the project after 10 years,

the Board cannot make up the loss incurred in the earlier years when

it paid Rs.2.50 per unit (according to HPSEB this is higher than

Board’s present sale rate), is only hypothetical in respect of Order

No.13 asking GoHP to make the same good by subsidy. According

to HPSEB, lenders would ensure that the company continues to

operate the project till the debt service obligations are met. This

compliance is only through financing agreements. HPSEB have

similar control on the Company through Article 10, by virtue of

which, Company’s abandonment of the operation constitutes a

Company Event of Default for which suitable remedies exist in PPA.

(ii) HPSEB did not ask for this performance security in the original

submission.

(iii) The Consumer Representative has stated that BG is required to be

submitted by the IPP after completion of debt service period and

after the project starts to make profit. The Consumer Representative

has also acknowledged that in the first few years the return is low

and these few years are the debt-servicing period of say 7 to 10

years. This is consistent with Company’s submission that during the

debt service period, such high cash surplus is not available to enable

provision such high value BG immediately thereafter.

Commission’s Analysis

The Commission feels that it is in the interest of the Board to ensure that

the plants are in operation for the full contracted term of 40 years. A

Concession was given to the IPPs providing that the said performance

guarantee would only be required to be furnished after the debt-servicing

period of the Project is over since the lenders to the Project would ensure

that the IPP continues to operate the project till their obligations are met.

As per the general practice and taking into account the circumstances, the

Commission was of the view that after such debt-servicing period is over,

but in no case later than the expiry of ten-years period from the

Commercial Operation Date, a performance guarantee is required to be

furnished by the Company in order to ensure performance of the PPA for

the entire contracted period of 40 years. In case the Board terminates the
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PPA on account of breach of terms of PPA, then the Board shall be

entitled to encash the said guarantee.

This BG is the only substantial provision, which would ensure the

operation of the project for the entire duration of the project. The

provision, therefore, is retained in the present form

2.11 Submissions on the modified Model PPA Revised by HPSEB pursuant

to the directions of the Commission

2.11.1 Direction No. 10:

The direction reads as under:

“Section 5.6(a) of the Model PPA relating to the functions of the Operating

Committee shall also include matters relating to the co-ordination of the

respective programmes of the parties for the operation and maintenance of

the Project and the Interconnection system and other matters arising out of

the said PPA. Similarly, there shall also be provision for a Construction

Committee [consisting of 4(four) members, i.e. 2(two) from the Board and

2(two) from the IPP], the object being the co-ordination of the respective

programmes of the parties during construction.”

Submission of the Applicant

M/s Patikiri Power Private Limited

The Company takes significant construction risk in respect of the Project,

and is liable to pay liquidated damages to the Board for the delay and

performance shortfall. In such a case, the Company should have the full

right to construct the Project in a manner that the Company deems

appropriate and in the best interests of the project. Therefore, the role of

Construction Committee should be advisory in nature and its opinions or

recommendations should not be binding on the Company as far as

construction of the Project is concerned. The Company should have the

right to examine such opinions and recommendations and take a decision

on their implementation.

Inter se Reply

M/S Aleo Manali Hydropower Pvt. Ltd.

In section 3.8 of the modified model PPA the time period of three months

to establish a Construction Committee is very long for a SHP whose

maximum construction period may be 15 to 18 months. This period

should be reduced to one week only, so that the projects may be

constructed quickly. The Company will provide names of two

representatives one week before the start of construction of the project.
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Rejoinder

HPSEB to M/S Aleo Manali Hydropower Pvt. Ltd.

Three months time provided in the PPA is the maximum period. However,

the construction Committee can be constituted earlier also depending upon

the requirement of the individual IPP and progress made by him in the

direction of starting the work of the project.

Commission’s Analysis

The intention of the Commission in providing for the construction

committee was to elicit the co-ordination of the respective programmes of

the parties during the construction phase. It is clarified that opinions or

recommendations of the construction committee shall be recommendatory

in nature and not binding on the IPP. As per Clause 3.8 of the Modified

PPA, the construction committees are to be established 3 months before

the start of the scheduled date of start of construction work of the project.

It, nowhere, specifies that the construction committees be established in 3

months time. The construction committee should, in fact, be established

well before the start of construction of project so that no difficulty is

experienced by the Board as well as IPPs in ensuring co-ordination of the

respective construction programmes.

2.11.2 Direction No. 26:

The direction reads as under:

“ The IPP shall buy and keep alive the following insurance

policies and a schedule to this effect shall be annexed to the

Model PPA.

i. Third Party Insurance;

ii. Natural Peril Insurance;

iii. Construction Insurance;

iv. Business Interruption Insurance;

v. Marine Transit Insurance (if required);

vi. Statutory Workers Compensation Insurance; and

vii. Employer Liabilities Insurance.

viii. Any other insurance as appropriate.”

Submission of the Applicant as made in the Inter se

reply

M/S Aleo Manali Hydropower Pvt. Ltd.
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A very exhaustive list of Insurance has been given in section 9.1 (h) of

Modified Model PPA, all of which may not be necessary and will increase

cost of setting up and operating the project significantly. Coverage like

Business Interruption Insurance in form of Advance Loss of Profit Policy

are extremely expensive. The company should only be required to take all

such insurance coverage as necessary to safeguard its own interest, that of

its lenders and as applicable, the interest of the Board, Government and

the Consumers. The extent of the specific coverage needed beyond the

standard minimum coverage should be a business decision by the

Company and lenders depending on the risk analysis rather than a

mandatory requirement. Therefore, it is submitted that clause 9.1 (h) may

be replaced as under:

“buy and keep alive at its cost various insurance policies as appropriate

and required under any of the Financial Agreements, Laws of India and

Prudent Utility Practice during the agreement period.”

Rejoinder

HPSEB to M/S Aleo Manali Hydropower Private Limited

The clause provided in the modified Model PPA submitted by them with

their review application is as per order of the Commission dated

24.3.2003.

Commission’s Analysis

The intention of the Commission was to make the insurance more

comprehensive. The IPPs should cover all natural force majeure risks with

adequate insurance so that in case of any natural disaster, the IPPs may

have enough funds to restart the plant as early as practical. The list as

included in Section 9.1(h) of modified model PPA submitted by the Board

is as per direction No. 26 of Chapter 7 of the “Order” and shall be retained

in the present form.

2.11.3 M/s DLI Power (India) Pvt. Ltd.

(i) Section 2.2.64 of modified model PPA submitted by the Board -

Definitions

Draft PPA given by HPSEB states “Scheduled Synchronisation

Date/Scheduled Date of Synchronisation” means “the date by which the

Company schedules to Synchronise Unit(s) as per the provisions of the

Implementation Agreement”.

The PPA is most recent document. As per Commission’s Order No.1,

Section 3.2, Article 3, the Construction Schedule specifying the construction
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period is a part of the PPA. This contains the most current estimate of the

scheduled of construction. Therefore, for consistency, it is submitted that the

definition of Scheduled Synchronization Date/Scheduled Date of

Synchronization be linked to the Construction Schedule annexed to the PPA

(to be reviewed periodically by Construction Committee as per Order No.10)

instead of the Implementation Agreement. The following revised definition

is suggested:

“Scheduled Synchronisation Date/Scheduled Date of Synchronisation”

means the date by which the Company schedules to Synchronise Unit(s) as

per the Construction Schedule contained in Article 3, as amended by the

Construction Committee”.

Commission’s Analysis

Schedule synchronisation date / schedule date of synchronisation has been

defined under section 2.2.64 of the modified model PPA submitted by the

Board which means the date by which the Company schedules to

synchronise unit(s) as per provision of Implementation Agreement. The

Clause 2.1(g) of the I.A. defines the construction schedule as a schedule

of construction to be mutually agreed between the Company and the Govt.

and which shall then form part of the agreement. Further as per direction

No.1 of the Order, the construction schedule is to form part of PPA. Since

the schedule synchronisation date/ schedule date of synchronisation is to

be determined from the construction schedule as such the construction

committees to be formed as per the direction No.10 cannot have any

authority to review the date of synchronisation. The construction

committees are for the purpose of the coordination of the respective

programmes of the parties during construction. The plea made by the

applicant is, therefore, rejected.

(ii) Section 8.1 of Article 8 (relocation of existing last para of Section 8.1

of the modified PPA) (Chapter 7(35) of the Order).

Provision pertaining to the Commission’s Order No.35; have been

incorporated by HPSEB in Section 8.1 as its last paragraph.

As the ordered provision relates to force majeure and the obligation is related

to both Parties, it is submitted that the last paragraph of Section 8.1 be

modified to cover both Parties and moved to Article 12 as Section 12.8 for

consistency. Accordingly, the Commission may kindly consider addition of

a new Section 12.8 to read as under:

“The obligation by a Party to pay any undisputed amount which is due to the

other Party shall continue even during the occurrence of a Force Majeure

event”
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Commission’s Analysis

The plea of the applicant is correct and accordingly the last para of section

8.1 be deleted and moved to new section under article 12 and be read as

proposed.

(iii) Section 8.10 of Article 8 (Chapter 7(25) of the Order).

Clause 8.10 as currently drafted by HPSEB in the Model PPA suggests

provision for setoff under existence of a dispute and accordingly, HPSEB

have referred to Article 13 (Dispute Resolution).

Provision for setoff as ordered through No.25 by the Commission does not

imply the existence of a dispute. Therefore, the Clause as drafted by HPSEB

does not provide for setoff as required pursuant to Commission’s Order

No.25. The following may please be considered to conform to the

Commission’s Order and substituted in Clause 8.10.

“Any amount due to one Party by the second Party may be set-off against the

amount(s) due to the second Party by the first Party. However, such set-offs

of amounts due to a Party may not be applied against amounts that may

become due at a future date to the second Party by the first Party.”

Commission’s Analysis

The amendment carried out by HPSEB in the modified model PPA

submitted by them along with the application is not in line with the direction

No. 25 of the order. The suggestion of the applicant is accepted.

(iv) Section 10.3, Article 10 – Company Event of Default (Chapter 7

(27) of the Order).

The Commission through its Order required Sections 10.3 & 10.4 of

Model PPA to be suitably redrafted, taking into consideration, the

Commission’s observations and removal of ambiguities.

The language earlier contained in the Model PPA in Section No. 10.3 has

been completely deleted by HPSEB, whereas corresponding language has

been retained in Section 10.4 resulting in inequitable provisions in the

PPA. We submit that the original clause with further modifications to add

clarity as ordered by the Commission be re-inserted after the words

“Company Event of Default”, in the third line as follows:

“if within 21 days of the Company's receipt of a notice from the Board

stating in reasonable detail the facts that form the basis for the Board's

assertion that the Company has committed an act referred to in this

paragraph, the Company does not explain the reasonable and appropriate

39

measures that it intends to take to cure any such material violation or

deviation (including, in the case of (a) (i) below, by seeking any applicable

waiver of or amendment to the ‘Techno-Economic Clearance') and in the

event that the Company has provided an explanation, should the

explanation be not found satisfactory, a Company Event of Default shall

arise and/or in the event of the explanation being considered satisfactory

by the Board, the Company does not begin or does not continue to take

such measures until such measures are no longer required:”

(v) Article 10, Section 10.4:

In pursuance to Commission’s Order (27) desiring to suitably draft

Sections 10.3 & 10.4 to take care of Commission’s observations and

removal of ambiguities, the following revisions are proposed in first

paragraph of Section 10.4 for consistency with similar provision in

Section 10.3:

To delete “and” after “act referred to in this paragraph” in the fifth line,

and Insert after “violation or deviation” in the seventh line: “ and in the

event that the Board has provided an explanation,”. The Modified Section

10.4 shall read as under with the deletion shown strikethrough and

additions in bold and underlined..

The occurrence and continuation of any of the following events, unless any

such event occurs as a result of Force Majeure event or a breach by the

Company of its obligations under the Agreement, shall constitute the "Board

Event of Default", if within 21 days of the Board's receipt of a notice from

the Company stating in reasonable detail the facts that form the basis for the

Company's assertion that the Board has committed an act referred to in this

paragraph, the Board does not explain the reasonable and appropriate

measures that it intends to take to cure any such material violation or

deviation, and in the event that the Board has provided an explanation,

should the explanation of the Board be not found satisfactory, a Board

event of default shall arise and/or in the event of the explanation being

considered satisfactory by the Company, the Board does not begin or does

not continue to take such measures until such measures are no longer

required.

Commission’s Analysis on points (iv) & (v)

The Commission reiterates its observation contained in direction No. 27

and the Board shall suitably re-phrase the Section 10.3 & 10.4 of

modified model PPA to make them equitable, just & fair.
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(vi) Section 10.3 (a), Article 10 – Breach of IA (Chapter 7(28-i) of

Order).

Pursuant to Commission’s Order, breach of IA by the Company has been

included as “Company Default”.

IA is an agreement that stipulates obligations of the Company on the one

hand and corresponding obligations of GoHP and its agencies acting on its

behalf. While it is reasonable to consider the breach by the Company of

the IA as a Company Event of Default, it would be inequitable if a

corresponding provision relating to the breach or default under the IA by

GoHP and its agencies acting on its behalf, is also not incorporated. It is

prayed that a corresponding provision be ordered to be incorporated by

HPSEB in Section 10.4 as Board Event of Default.

Commission Analysis

The submission made by the applicant is accepted. Direction No.29 shall

be amended to include breach of Implementation Agreement by Govt. of

HP as Board Event of Default so as to make section 10.4 of modified

model PPA just, fair and equitable to both the parties.

(vii) Section 10.5 (b), Section 10 (Chapter 7(30) of the Order).

In pursuance to Commission’s Order, HPSEB has modified Section 10.5

(b) of the Model PPA.

For avoiding any ambiguity, it is proposed that the following be inserted.

“or such longer period as may be mutually agreed by the parties” be added

after ’30 days’ in the second line, and;

“During the consultation period,” may be added at the beginning of the

second sentence in the third line.

Section 10.5 (b) with above proposed additions shall read as follows:

“Following the giving of a Notice of Default, the Parties shall consult each

other for a period up to thirty (30) days or such longer period as may be

mutually agreed by the parties having regard to all the circumstances as to

what steps shall be taken with a view to mitigate the consequences of the

relevant event. During the consultation period the Parties may also

mutually decide the cure period within which the defaults shall be

remedied provided that if no mutual agreement is arrived at with regard to

the duration of cure period, the defaulting Party shall be entitled to get a

cure period of three months from the date on which the consultation period

expires. The cure period shall be applicable only when there is an

operational default in the Project, which the Company/Board can cure. In
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the event of default where the Company/Board has transferred it rights and

obligations to the third party and/or the Company/Board has been

dissolved pursuance to law, bankruptcy etc. the consultation and cure

period will not be applicable. “

Commission’s Analysis

The Commission’s intention was that, with the existing provisions, it will

take a very long time for any party to terminate the PPA and, therefore, the

time for consultation, cure and termination be kept to reasonable periods.

Any provision for extension of cure and consultation period, as suggested

by the Applicant, would ultimately result in extension of the period, which

the Commission intends to avoid in the first place. Therefore, the direction

No. 30 shall be retained as it is. However, the word ‘say’ appearing in 2nd

line shall be deleted.

2.11.4 M/S Aleo Manali Hydropower Pvt. Ltd.

(i) Section 4.1.1 of Modified Model PPA submitted by the Board

One line is missing which is to be added as per original PPA. Please add “

which it intends to synchronize a unit to the grid system, the date being

not earlier than the “ between on in first line and schedule in second line.

HPSEB Rejoinder

The Board submits that this is typing/computer error and shall be added

with the permission of the Commission.

Commission’s Analysis

Necessary changes be made by HPSEB.

(ii) Section 5.4 (a) of Modified Model PPA submitted by the Board

The period of “30 minutes” as mentioned in line three needs to be

increased keeping in view that the project is small & located in the remote

area and manned by moderately trained field staff. The time of 30 minutes

provided is very short. The project being small the declaration of

availability will not have appreciable effect on the grid system. It is,

therefore, prayed that the time be increased from 30 minutes to 120

minutes.

HPSEB Rejoinder

The provision has been made as per the order of the Commission and is in

line with the requirement of the present day ABT regime and NRLDC.
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Commission’s Analysis

The changes made in clause 5.4(a) of modified Model PPA are as per

direction No.9 of the Order and are in line with the requirement of the

Availability Based Tariff.

(iii) Section 10.3 of Modified Model PPA submitted by the Board

The Clause has not been reproduced correctly from earlier PPA. The

following lines are to be added after third line.

“if within 21 days of the Company's receipt of a notice from the Board

stating in reasonable detail the facts that form the basis for the Board's

assertion that the Company has committed an act referred to in this

paragraph, the Company does not explain the reasonable and appropriate

measures that it intends to take to cure any such material violation or

deviation (including, in the case of (a) (i) below, by seeking any applicable

waiver of or amendment to the ‘Techno-Economic Clearance') and in the

event that the Company has provided an explanation, should the

explanation be not found satisfactory, a Company Event of Default shall

arise and/or in the event of the explanation being considered satisfactory

by the Board, the Company does not begin or does not continue to take

such measures until such measures are no longer required:”

HPSEB Rejoinder

Amended clause as per the order of HPERC in the Model PPA has been

provided in the Modified Model PPA and needs no further amendment as

contended by the Company.

Commission’s Analysis

The issue has already been dealt under para 2.11.3 (iv & v).

2.12 Other issues raised not covered in the Order dated 24.03.03

2.12.1 M/S Patikiri Power Private Limited

(I) The Model PPA excludes certain events from Deemed Generation. The

Model PPA states the following in respect of events excluded from

Deemed Generation:

“Provided that the following shall not count towards Deemed Generation:-

(i) the loss of generation at the Station due to the interruptions/outages

attributed to the aforesaid factor(s) lasting for a period of less than

20 minutes at a time;
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(ii) the loss of generation at the Station on account of aforesaid

factor(s) but attributed to the Force Majeure event(s).

(iii) the loss of generation at the Station due to interruptions/outages

attributed to the aforesaid factor(s) during the period in which the

total duration of such outages/interruptions, other than those

excluded under(i) & (ii) above, is within the annual limit of 480

hours in a Year; and

(iv) the loss of generation at the Station that would have taken place

otherwise also even in the absence of the aforesaid factor(s)”

We believe that the above provisions may not give fair advantage to the Board in

deciding the dispatch of the station. We request the Commission to consider

modifying the above as given below: -

“Provided that the following shall not count towards Deemed Generation:-

(i) the loss of generation at the Station on account of aforesaid

factor(s) but attributed to the Force Majeure event(s);

(ii) the loss of generation at the Station that would have taken place

otherwise also even in the absence of the aforesaid factor (s).”

(II) The Model PPA gives the Company the rights of third party sales to the

extent permitted by law for the remaining term of the PPA on termination

due to a Board Event of Default. The Commission may kindly consider

the following in case of a Board of Event of Default:

(a) The present structure does not put any burden on the Board in

case of Board Event of Default. The Board does not have any

dis-incentive or penalty in case of its default. In effect, in case

of as Board Event of Default, the Agreement terminates

without any financial liability on the Board. This provision is

unfair to the Company.

(b) It may so happen after the promoters have put in substantial

efforts to develop and construct the project and bring it into

commercial operation, and if the Agreement terminates

immediately after the Commercial Operation Date due to a

Board Event of Default, the Company will be left in the lurch

by the Board. At that time, in case the Company is not able to

find other buyers, it would be exposed to substantial financial

losses and may even be forced into bankruptcy.

In the light of the above, the Commission may kindly consider adding the

following to the Modified Model PPA, as Section 9.2 (h):
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“ On Financial Close and commencement of construction of the Project,

the Board shall furnish performance guarantee for Rs. Twenty (20) lacs

per MW in shape of irrevocable Bank Guarantee/Letter of Credit in favour

of the Company, which shall be maintained as valid by the Board for the

entire term of this Agreement. This Bank Guarantee/Letter of Credit shall

stand as a guarantee for the termination payment due to the Company from

the Board as specified in Section 7.1”

The Commission may also consider adding the following to the Modified

Model PPA, to section 7.1

“On termination of this PPA due to a Board Event of Default, the

Company shall have the right to invoke the Bank Guarantee/Letter of

Credit opened by the Board pursuant to Section 9.2 (h), and draw upon the

full amount under the Bank Guarantee/Letter of Credit as termination

payment legally due to the Company from the Board under this

Agreement.”

The above two requests for modification of the Modified Model PPA may

be kindly read together by the Commission.

2.12.2 M/s Weizmann Ltd.

The Applicant has submitted for consideration that:

(i) Article 3 of Modified Model PPA – Construction Stage

A new clause may be added in Article 3 committing the Board for

construction of power evacuation facilities from 33 kV transmission

voltage upwards, for the evacuation of the full rated capacity including

20% overload capacity. The clause should also indicate the time frame in

which the power evacuation facilities would be completed to enable the

developer to plan the project execution accordingly.

Submission of Consumer Representative

The suggestion that the power evacuation system be at 33KV and above

for all capacities of the generating station is unacceptable since it will

mean investments which are technically not required. However, it is

within the purview of IPP to connect to the 33 KV system of the Board if

they so desire and the Board agrees to such interconnection.

HPSEB Rejoinder

The PPAs are executed only after the evacuation plans are finalized. The

evacuation plans are project specific and have to take care of the capacity

of the upstream system. The cost of any additional system or augmentation

of the existing system required has to be borne by the respective IPPs
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proportionately. The HPSEB cannot afford to invest for the evacuation

system as the same is exclusively meant for use by the IPPs for evacuation

of power from their SHPs. Moreover the Board is guaranteeing the IPP an

assured return by way of purchase of entire energy @ Rs. 2.50 besides

deemed energy benefit. As such there is no need to incorporate this

suggestion.

(ii) Clause 12.2 of Modified Model PPA

The occurrence of the following may be added:

(ii) Acts of God

(iii) Typhoons, lightening, cyclone, hurricane, drought, famine,

epidemic, plague, cloudbursts, flood, earth slips or other natural

calamities.

(iv) Damage or breakdown of transmission facility of either party.

(v) Fire

(vi) Inability despite complying with all legal requirements to obtain,

renew or maintain required licenses or legal approvals.

(vii) Inadequacy of water in the river/streams in comparison with DPR

projects.

Submissions of Consumer Representative

No Comments.

HPSEB Rejoinder

Provision, which are necessary to be covered as circumstances for force

majeure have already been provided in the PPA. Therefore, there is no

need of any addition.

Commission’s Analysis

The Commission observes that the issues raised by the applicants under

para 2.12 above are not covered in the Order passed by the Commission

on 24th March, 2003. The review of these issues, therefore, does not lie.

It is open to the IPPs to seek remedy/relief on these issues through

separate petitions.
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1st AMENDMENT ORDER AND DIRECTIONS

The Commission has carefully considered the submissions made by the

various applicants in the written pleadings, inter se replies, rejoinders, arguments

advanced in the hearing, presentations made by the Commission staff and the Ld.

Consumer Representative.

In exercise of the powers vested in it under sub section (1) (b) of Section

86 of the Electricity Act, 2003 read with Direction No.38 of its Order dated 24.3.2003

and all other powers enabling in this behalf, the Himachal Pradesh Electricity Regulatory

Commission hereby orders the following amendments in its Order dated the 24th March,

2003 on Model PPA applicable to Hydro Electric Projects up to and including 5 MW

capacity to be executed by IPPs in the private sector in the State of Himachal Pradesh and

the modified model PPA submitted by the Board with its review application.

Amendments in Order dated 24th March, 2003

Direction No.2 Delete the word “say” appearing in 5th line.

Direction No.3 (i) Delete the word “say” appearing in 2nd line.

(ii) Substitute the word “difference” appearing in the 3rd line by

“shortfall”.

(iii) Add the following sentence at the end of Para: -

“In the event of shortfall between the contracted capacity and

tested capacity exceeding 4%, it will constitute Company

Event of Default as it would amount to deviating materially

from Prudent Utility Practices.”

Direction No.4 (i) Substitute the word “ [say Rs.20 (twenty) lacs per MW]” in the

2nd line by “[Rs. 3.5 (three and half) lacs per MW]”

(ii) Substitute the words “ within one year of the execution of the

PPA” by “at least 3 months before the scheduled date of

Synchronisation”.

Direction No.29 Read the line “ Board Event of Default shall occur only when

non-payment involves a substantial amount (say Rs. 1 lac or
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above)” as sub para (i) and following be added as sub paras (ii)

and (iii): -

(ii) Breach of Implementation Agreement by Government of HP.

(iii) Bankruptcy, liquidation or winding up of Board.

Direction No.30 Delete the word “say” appearing in the 2nd line.

Amendment in Modified Model PPA submitted by the Board with the review

application.

Section 4.1.1 Add the word “which it intends to synchronise a unit to the grid

system, the date being not earlier than the” between ‘on’ in the

first line and the ‘schedule’ in the second line.

Section 8.1 (i) Substitute the last but one sentence of para 4 “In case the

payment is … .xxxxx… … for the undisputed/unpaid amount of the

bill” by the following: -

“In case the payment is not released by the Board on the due date

of payment, the company shall, on the working day immediately

after the due date of payment (the scheduled date of operation of

LC), claim payment from the concerned bank through LC for the

undisputed/unpaid amount of the bill”.

(ii) Delete the last sentence of para 4 “ In case where the Company

… … xxxxxx… … with provision under section 8.2”

(iii) Delete para 6.

Section 8.10 Substitute the para “ Any set-off amount..… xxxxx… … of this

Agreement” by the following:-

“Any amount due to one Party by the second Party may be set-off

against the amount(s) due to the second Party by the first Party.

However, such set-offs of amounts due to a Party may not be applied

against amounts that may become due at a future date to the second

Party by the first Party.”

Sections 10.3 Sections 10.3 and 10.4 be rephrased to make them equitable, just

& 10.4 and fair in view of direction No.27.

Section 12.8 Add new section 12.8 in Article 12 to read as under: -
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“The obligation by a Party to pay any undisputed amount which is

due to the other Party shall continue even during the occurrence of a

Force Majeure event”

General Wherever the reference has been made to the provisions of the

repealed laws i.e. the Electricity Act, 1910, the Electricity (Supply)

Act, 1948 and the Electricity Regulatory Commissions Act, 1998,

the same be substituted with the corresponding provisions of the

Electricity Act, 2003.

It is so ordered.

Shimla. (S. S. Gupta)

Dated: 12th January, 2004 Chairman.
