BEFORE THE ADJUDICATING OFFICER APPOINTED BY HPERC UNDER SECTION 143 OF EA,2003  IN CASE TITLED “MOHIT  CHAUDHARY V. HPSEB”

 

ORDER

 


HPERC  vide its order dated 16-3-2004 has appointed me as Adjudicating Officer  under  sub section (1) of Section 143 of the Electricity Act, 2003 for holding an inquiry in case titled  “Mohit Chaudhary versus HPSEB & others” pending before the Commission “ in such manner  as may be  prescribed by the  Government of Himachal Pradesh and if no manner, as such, has been prescribed by the State Government, to hold inquiry  by observing  the principles of natural justice  after giving  the concerned persons,  reasonable  opportunity  of being heard”.

 

2.
Vide interim order – directions dated 16-3-2004 of the Hon’ble Commission, under para 5(iii), the  Commission ordered as under:  

 

“all the parties  viz. Petitioner, Chief Engineer (Comm.), Dy. Chief Engineer, Senior Executive Engineer and Assistant Executive  Engineer, HPSEB, Dalhousie, Executive Officer Municipal Corporation, Dalhousie, shall appear and produce all records before the Adjudicating Officer at 3 PM on 22nd March, 2004. The dispatch register  after  entry No.942 to-date  and  photocopies of entries of Despatch Register relating to Sh. Mohit Chaudhary shall also be produced before him. The Adjudicating Officer may impose such penalty as he thinks fit in accordance with the provisions of Section 43(3) and make  his Order at the earliest but in no case later than 31/3/2004”. 

 

3.
Under  para 5(i) of the said interim order – directions,  the  Hon’ble  Commission also  ordered  the Chief Engineer (Com.) of HPSEB to conduct the investigation into  the entire  matter  as directed in its interim order dated 24-1-2004 keeping in view, the principles of natural justice and  to submit   his report  on or before  20-3-2004 with copies of the report to  the Adjudicating Officer amongst others.

 

4.
Copy of the Inquiry report was received from the Chief Engineer (Com.) on 20.3.2004 as per orders of the Hon’ble Commission dated 16-3-2004.

 

5.
Since the State Government of Himachal Pradesh have not prescribed the manner for holding an inquiry under sub-section (1) of Section 143 of EA, 2003, the Notices for holding an enquiry on 22-03-2004 were accordingly issued on 19.03.2004 to all concerned as per the Hon’ble Commission’s orders of 16.3.2004.

 

 

6.
The following were present on 22.03.2004:

 

1.  Shri D.N.Bansal, Chief Engineer (Com.)

2.   Shri S.D.Kaistha, Superintending Engineer, Op. Circle,Dalhousie

3.   Shri S.K.Kaul, Senior Executive Engineer, Elect. Divn. Dalhousie

4.    Shri Ashok Kohli, Asstt. Executive Engineer, Elect. Sub Divn. Dalhousie 

5.    Shri Lalit Kumar, Executive Officer, Municipal Council, Dalhousie

6.    Shri Mohit Chaudhary, Petitioner.

7.    Shri Rahul Mahajan, Counsel for  Petitioner.

8.    Shri  Bimal Gupta, Counsel for  Board.

 

 

7.  BACKGROUND:

The case  of  Shri Mohit Chaudhary, the Petitioner in case No.92/2003, pending before the Hon’ble Commission, is that  he applied on 22-8-2003 for temporary connection through speed-post  by enclosing  Application and  Agreement form, affidavit, test report,  NOC and site plan from the Town & Country Planning Department, Chamba and  that he has been  given  the connection  only   on 12-3-2004 and  that too at the  intervention  of  Hon’ble High Court  of Himachal Pradesh in CMP No.31 of 2004.  Whilst, the petitioner prayed for various reliefs from the Hon’ble Commission, he has also prayed for awarding exemplary costs to prevent the recurrence of similar harassment and blatant violation of HPERC’s Complaint Handling Mechanism & Procedure at the hands of HPSEB.  

 

8.
The Adjudicating Officer is concerned only with sub-section (3) of Section 43 of the Electricity Act, 2003 which provides that if a distribution licensee fails to supply the electricity within a period specified in sub section  (1) he shall be liable to a penalty which may extend to Rs.1,000/-  for each day  of default.  Sub section (1) of Section 43 requires  that every distribution licensee, shall, on an application by the owner or occupier of any premises, give supply of electricity to such premises within one month after receipt of application requiring such supply;  Provided that, where such supply requires extension of distribution mains, or commissioning of new sub-stations, the distribution licensee shall supply the electricity to such premises immediately after such extension or commissioning or within such period as may be specified by the Commission.

 

9.
The present case of the Petitioner is that the temporary supply applied for by him did not require extension of distribution main or commissioning of new sub- station which fact has not been controverted by the various officers of the distribution licensee – in this case the HPSEB.

 

10.
The  Commission has yet to specify by  Regulations, the periods  for providing supplies which require extension of distribution main or commissioning of new sub-station. This case, however, falls in the category of sub-section (1) Section 43 of EA 2003 and the proviso relating to extension of distribution mains or commissioning of new sub-station, does not apply.  In other words, HPSEB was duty bound to give supply of electricity to Shri Mohit Chaudhary’s premises within one month after receipt of the application requiring such supply i.e. by 22-9-2003.

 

11.
The case of distribution licensee, HPSEB, is that Shri Mohit Chaudhary did not apply in person, that he did not enclose NOC from the Municipal Council, Dalhousie, as required under condition 2(c) of the Board’s Sales Circular No.204 dated 30-11-1994, that he did not deposit the requisite Advance Consumption Deposit (ACD) with the application, that he served a legal notice on 30-8-2003 without waiting even for mandatory 30 days’ period after the date of the application and that the Municipal Council Dalhousie  issued notice  for  alleged  deviations in construction from the approved Plans and that the deviations still persist.

 

12.
The statements of  S/Shri D.N.Bansal CE(Com.) HPSEB, S.D. Kaistha SE Op.Circle Dalhousie, S.K.Kaul Sr. Executive Engineer, HPSEB, Dalhousie, Ashok Kohli Asstt. Executive Engineer, HPSEB, Dalhousie, Lalit Kumar, Executive Officer, Municipal Council, Dalhousie and  Mohit Chaudhary, the aggrieved person were recorded and are discussed herebelow:

 

13.
Statement of  Shri D.N.Bansal:

Shri  Bansal denied the charge that the connection was not  given within one month of the date of receipt of the application.  He, however, conceded that the date of application is 22-8-2003 and the connection was given on 12-3-2004 but the reason for not giving the connection, within one month of the date of receipt of the application, was that according to Instruction No.1 of HPSEB’s Sales Manual, Shri Mohit Chaudhary was required to personally deposit the application along with the ACD and complete other codal formalities which he did not.  He sent the application through speed-post.  He admitted that   there was nothing on record to show that the fact of non-payment of ACD had ever been pointed out to the Petitioner.  When asked to explain Instruction Nos.1 (2)(i) and 12 (4)(a), in respect of ACD, he submitted that   both the instructions are correct in respect of ACD. The only difference, however, is that, if the ACD deposited earlier under Instruction No. 1(2)(i) is less or more, it is adjusted against the proper ACD demanded through demand notice in Form CS-5 under Instruction No.  12 (4)(a) of the Sales manual.  With regard to the inquiry conducted by him on 17-3-2004 as per the orders of the Hon’ble Commission, he submitted that all the parties were not present at the time of his inquiry on 17-3-2004 owing to some communication problem, in so far as, when the HPSEB officers came, they were without original record and Shri Mohit Chaudhary was told that he would be contacted as and when HPSEB officers come back with the original record. He added that when the original record was brought by the Senior Executive Engineer and the Asstt. Executive Engineer, Dalhousie, he tried to contact Shri Mohit Chaudhary twice but there was no reply from the contact number given by him. That was the reason why no opportunity was available to either side to cross-examine the other.

 

14.
Statement of Shri  S.D.Kaistha:

Shri Kaistha,  in his statement, has stated that he  is acquainted with the facts and circumstances of the case of Shri Mohit Chaudhary who  met him in his office perhaps in the month of January, 2004 but Shri Chaudhary did not ask for his intervention and he did not  think it necessary to intervene because the matter was  subjudice before the Hon’ble Commission.  He further felt that the matter was being dealt  in a proper  manner in  Board’s offices. He submitted that he  joined as Superintending Engineer, Operation Circle, HPSEB Dalhousie  in November, 2003.

 

15.
Statement of Shri S.K.Kaul:

In his  statement, Shri Kaul has stated that  Shri Mohit Chaudhary met him twice in his office during September & October, 2003 and in between at his residence also and asked for  Mr. Kaul’s intervention in the matter of release of temporary connection but by that time, Sh.Chaudhary had been served with  a notice from the Municipal Council Dalhousie under Section 211(1)(d) of the H.P Municipal Councils Act, 1994 with regard to unauthorised construction and deviations from the approved Plans.  He states that he did not investigate the matter to arrive at the truth because no written complaint had been sent to him by Shri Chaudhary.  However, on receipt of the legal notice, he did ask for the report from the Asstt. Executive Engineer, Shri Ashok Kohli.  Mr. Kaul stated that the temporary connection had been applied for only after the building had been partially constructed and not before commencing the construction.  He did not think it necessary to intervene in the matter because he felt that everything was being done in accordance with the Sales Manual and the Rules and that the notice from the Municipal Council clearly stated that the unauthorised construction had been raised.  He conceded that no action had been taken in a similar case of one Shri Sita Ram who was also served with a notice by M.C.Dalhousie under Section 211 (1) (d) of H.P.Municipal Councils Act 1994.  On cross-examination, he also admitted that inspite of notices issued by M.C. Dalhousie under Section 211(1)(d) to S/hri Amar Singh, Charan Dass Mahajan, Parkash  Chand Palah, Shri Sat Pal Sharma, Pramod  Bhasin, Principal  Dalhousie Public School and Ms Sudesh Kumari, no disconnection of electricity had been done  for the alleged unauthorised  and illegal construction.  He also conceded that the other similarly situate persons have been given the electricity supplies on the basis of NOC from the Town and Country Planning Department and that in the case of Shri Mohit Chaudhary alone, NOC from Municipal Council Dalhousie has been demanded by the Board.  He admitted that the codal formalities to be completed included the charges to be paid to be intimated through demand notice only after the estimate had been sanctioned following report from the JE concerned.  He, however, stated that some amount of ACD has to be deposited initially with the application form also. He denied any discrimination against Shri Mohit Chaudhary and that the HPSEB has released the connections to others in just one day.  He stated that he was aware that Section 43 of the Electricity Act, 2003 required the Board to give supply of electricity within one month after receipt of application requiring such supply where no extension of distribution mains or commissioning of new sub stations are involved.  He, however, feigned ignorance of the provision of sub- section (3) of Section 43 of the Electricity Act which provides for penalty  @ Rs.1,000/- for each day of default.  He averred that the Board had not derived any dis-proportionate gain or incurred advantage as a result of alleged default in not releasing the connection within the specified period. 

 

16.
Statement of Shri  Ashok Kohli:

Shri Kohli, in his statement  confirmed that the procedure for  granting the connection is that  after receipt of the application  by the  S D O,  the same is  sent to the JE concerned for estimation and  after it is received back from the JE, the same is sanctioned and intimation sent  to the consumer for  completion of codal  formalities and  depositing the  ACD.  He conceded that he did not intimate the deficiencies as to the requirement of ACD to Shri Mohit Chaudhary since the receipt of application. He also admitted that the connections were being released in Dalhousie on the basis of NOC issued by the Town and Country Planning Department and that before the endorsement of notice in respect of Shri Mohit Chaudhary, no copies of notices used to be received by him from the Municipal Council, Dalhousie under Section 211 (1)(d).  He stated that he had not brought the record in respect of other 14 cases where he is stated to have received copies of notices under Section 211(1)(d).  Shri Kohli also admitted that he had not issued any notice or taken any  action to disconnect the   electricity supplies of  S/Shri Amar Singh, Charan Dass Mahajan, Parkash  Chand Palah, Sat Pal Sharma, Pramod  Bhasin, Principal  Dalhousie Public School and  Ms Sudesh Kumari after he became aware of the notices having been issued under Section 211 (1)(d)  by the Municipal Council Dalhousie to them.  He denied the charge of harassment of and discrimination against Shri Mohit Chaudhary. He also admitted that though Shri Chaudhary had applied for load of 2.2 KW, he asked him to deposit security for  7 KW.  He further stated that he had written a letter dated 1-12-2003 to the Municipal Council Dalhousie to enquire about the fate of notice dated 8-9-2003 issued to Shri Mohit Chaudhary.  He concluded by stating that he was not aware of the provisions of Section 43 of the Electricity Act, 2003.

 

17.
Statement of Shri Lalit Kumar:

 

In his statement, Shri Lalit Kumar denied charges of tempering with the records. He has stated that the notice was issued to Shri Mohit Chaudhary on 8-9-2003.  There were more deviations from the approved Plans and another notice was issued on 22-11-2003 on the orders of the Municipal Engineer.  The deviations still persisted todate.  

 

18.
Statement of  Shri Mohit Chaudhary:

Shri Mohit Chaudhary states that he was unable to accept the inquiry report of the Chief Engineer (Com.) dated 20-3-2004 because it was held in his absence.  He stated that he had suffered loss because of delay in grant of temporary electric supply. He denied that he himself was at fault and responsible for delay in getting the temporary electric connection on account of notice issued by the Municipal Council for the deviations in approved   plans which were still persisting. He also denied any concealment or manipulation of the facts.  He also denied that he did not enjoy cordial relations with the Asstt. Executive Engineer Dalhousie because during Shri Chaudhary’s term as Councillor of Municipal Council Dalhousie, he had raised objections to the construction made by Shri Sita Ram Kohli father of Shri Ashok Kohli, Asstt Executive Engineer.

 

 

19.
The Dispatch Register after entry 942 to-date and photocopies of entries of the Despatch Register relating to Shri Mohit Chaudhary produced by the Executive Officer, M.C.Dalhousie have been perused. 

 

20.
Clauses (2) & (3) of Instruction Nos. 1 and Clauses (1) & (4) of Instruction No. 12 of the HPSEB’s  Sales Manual are extracted hereunder:

 


“Sales Manual Instructions No.1.

 

Receipt of Application and Acknowledgement.

 

1.
All the prospective consumers have to enter into an agreement with the Board on the Board’s standard Application and Agreement form. This application for electric connection should be made on the prescribed form [Form C.S.-1 (a) for Domestic/Non-Residential connections and C.S.I (b) for other categories] obtainable on payment of the prescribed cost from the local office of the Board. The Application duly completed by the prospective consumer accompanying requisite documents should be presented in the local office.

 

Note:-
Gram Panchayats may also be allowed to purchase A & A forms, at their option, from the concerned Sub-Divisions of the Board against advance payment of usual cost, for further sale to the prospective consumers. These forms should be duly stamped and signed by the field units at the time of sale thereof to Gram Panchayats. The prospective consumer shall thus have the option to purchase these forms from the Gram Panchayats or directly from the concerned Sub-Divisional Offices of the Board, at their convenience.

2
(i) The Application and Agreement form shall be presented by the prospective consumer to the cashier of the local office of the Board and requisite ACDas applicable vide ‘Schedule of General and Service Charges’ shall be obtained.

 

(ii) The cashier on receipt of such application and the amount of ACD should issue to the applicant a receipt in form HB (CAO-37) under the signatures of the official authorised by the Board, in token of having received the said amount and append a note on the Application to the effect that the ACDhas been received vide receipt No. ___________ dated ________. The application shall be presented by the prospective consumer to the consumer Clerk to get acknowledgement thereof.

 

3. (a)
As soon as an application on the prescribed form is received from a prospective consumer in the Board’s local office it will be scrutinised by the consumer clerk and any shortcoming noticed therein, should be immediately got rectified from the applicant. The receiving clerk should see that all the columns mentioned in the application are properly filled in and the items which are not applicable are scored out to avoid confusion. The Surety Bond, Indemnity Bond and clearance certificate from the H.P.State Pollution Control Board where applicable, should also be obtained along with the Application form and scrutinised at the time of receipt of Application.

 

(b)
Stamping of Agreement between the Board and the Consumer:- As it is obligatory to stamp all the agreements between the Board and the consumer under the Indian Stamps Act, all the prospective consumers, except single phase Domestic and Non-Residential consumers, should be asked to furnish the non-judicial stamp paper worth Rs.3/- and the same should be attached with A & A form duly crossed, so as to form a part of the Agreement. The stamp paper should be duly crossed and words ‘Agreement for Supply of Electric Power Attached’ inscribed under the signatures of the prospective consumer.

 

The Govt. Departments are exempted from the levy of stamp duty vide Section 3 of the Indian Stamps Act. Accordingly the Govt. Departments, including Railways are not required to stamp the agreement or any other documents for supply of power. The local bodies, Municipal Committees and Panchayats etc. have however not been granted any such exemption and they are, therefore, required to execute all the agreements on the Non-judicial stamp paper worth Rs.3/-.

 



Instruction No.12

 

“12. Intimation of acceptance of application, issuing of demand notice and execution agreement:

1.
After the load applied for by the  prospective consumer and the estimate have been got sanctioned from the  competent authority, suitable entry should be made in the service  register.  The applicant should also be immediately informed about the conditions of supply as per note  (iv) under Instruction No.10 (Applicable to all consumers other than Domestic & Non-Residential category), about the sanction of load on “Form CS-5 Intimation of acceptance of Application & Demand Notice”, which  also requires the  acceptance or submission by the consumer of the following:-

 

(i)  To execute an agreement with the Board.

(ii)  To agree to pay the chargeable cost of service line or monthly service rentals and equipment charges in lieu there-of  for all categories.

(iii) To agree to pay meter rentals.

(iv) To execute a special agreement of M.C.G., “Additional  Conditions of Supply”, if applicable.

(v)  To submit Wiring Contractor’s “Test Report”. 

 

Note: (a)
The monthly service rentals are applicable only on the “justified” cost of the service line.  In case of any “Unjustified” service line, the consumer is required to pay either the full cost of the service line (leaving 30.48 metres free), or to pay the cost of unjustified portion of service line, and in addition, to pay monthly rentals on the “justified portion”.

 

(b) In the  Demand Notice the period  for which the offer in the Demand Notice will  remain valid is also required to  be intimated to the applicant.  The normal  validity period is 2 Months for general supply i.e., Domestic & Non-Residential and 3 months for industrial categories, agricultural, bulk  supply and G.S. Distributing Licensees.

 

 



4(a)
Advance Consumption Deposit:

 

The prospective consumer should deposit ACD with the  cashier of the Board as may be indicated in the Demand Notice Form CS-5 in accordance with  the prescribed schedule of charges. The cashier on receipt of the amount of ACD and other charges as per demand notice should issue to the applicant a receipt in Form HP (CAO-37) (under signatures of the official authorised by the Board) in token of having  received  the amount and append a note on it to the effect that   Advance Consumption Deposit/cost  of the  service  charges/lines  etc. as per details below has been received by him vide  Receipt No…dated…

 

21.
The pith and substance of the two Instructions reproduced above, is that the prospective consumer   buys an application form from the Board’s office, fills it up and submits in the concerned office of the SDO.  Though, Instruction No.1 (2)(i) requires ACD to be paid at the time of submission of application, there is repetition and overlap of the requirement of ACD in Instruction No.12 (4)(a) also.  It has to be noted that as per Instruction No.1 (2)(i) the “requisite ACD as applicable vide Schedule of General and Service Charges shall be obtained”, while under clause 4(a) of Instruction No.12, “ the prospective consumer shall deposit ACD as may be indicated in the Demand Notice Form CS-5 in accordance with the prescribed schedule of charges”.  The combined and harmonious  reading of Instruction Nos.1 (2)(i)  and 12 (4) (a) would show that the applicant has to be  immediately informed about the conditions of supply, about the  sanction of load  on “Form CS-5, Intimation of  acceptance of application and demand notice” which also requires  the acceptance or submission by the consumer  of the following:-

(i)   to execute an agreement with the Board.

(ii)  to agree to pay the chargeable cost of service line or monthly service rentals and equipment charges in lieu there-of  for all categories.

(iii)
to agree to pay meter rentals.

(iv)
to execute a special agreement of M.C.G., “Additional  Conditions of Supply”, if applicable.

(v)
to submit Wiring Contractor’s “Test Report”. 

 

22.
Clause 4 (a) of Instruction No.12 provides that the prospective consumer should deposit ACD as may be indicated in the Demand Notice Form CS-5 in accordance with the prescribed schedule of charges.  It is, therefore, clear that the ACD has to be indicated in the demand notice Form CS-5 in accordance with Instruction No.12 (4)(a) and not Instruction No.1 (2)(i) as the prospective consumers are not aware of the Schedule of General and Service Charges of the Board.  Otherwise also, under clause 3(a) of Instruction No.1, the application is required to be scrutinised by the Clerk in the Sub Division and any shortcomings noticed therein immediately to be got rectified from the applicant.  Instruction No.12 requires the “Intimation of acceptance of application, and Demand Notice, execution of agreement to pay the chargeable cost of service line or monthly rentals and equipment charges, to agree to pay meter rentals and to submit Wiring Contractor’s Test Report.  It is in no doubt that no such scrutiny of the application form was done by the Consumer Clerk or the shortcomings were got rectified from Shri Chaudhary.  It is also in no doubt that no intimation of acceptance of application was sent to the prospective consumer, no demand notice was issued and no agreement was got executed from Shri Mohit Chaudhary as required under Instruction No.12 (1) of Sales Manual.  The load applied for by Shri Mohit Chaudhary being only 2.2 KW fell within the competency of Shri Ashok Kohli. Demand Notice on Form CS-5 is the offer of the Licensee to give supply of electricity on the terms and conditions stipulated therein.  Terms and conditions have to be laid down in the Demand Notice and are not expected to be known or complied with suo moto by the prospective consumers. Both the Senior Executive Engineer and Asstt. Executive Engineer Dalhousie have admitted to those lapses and contraventions of the Sales Manual on their part. The Chief Engineer (Com.) also in his statement has confirmed that no intimation as such was ever sent to Shri Chaudhary. 

 

23.
The central theme of the distribution licensee – the Board, on the grounds of which the temporary connection was not  released to Shri Chaudhary  revolves around  NOC from the Municipal Council Dalhousie and  non-payment of ACD in the first  instance with the application  form itself on 22-8-2003. The entire case of the HPSEB is founded upon N.O.C.&ACD.  Let us examine the validity of these grounds.  Condition No.2 (c) of the Sale Circular No.204 dated 30-11-1994 is extracted herein below:

 

“With a view to arrest and prevent illegal and unauthorized construction within the limits of Municipal Corporation and/or Municipality and/or  Notified Area Committee and/or the  Planning Areas under the Town and Country Planning, no new connection,  temporary  or permanent even for the construction purpose  be released, until and  unless the prospective consumer(s) produce a certificate from the Corporation/Municipality/ Notified Area Committee/appropriate authority or other  competent authority to the effect that the construction is an authorised one.”

 

 

24.
Shri Mohit Chaudhary enclosed   the NOC from the Town and Country Planning Deparment  with his application on 22-8-2003. Shri  S.K.Kaul, Sr. Executive Engineer, Dalhousie  has admitted that  other similarly situate persons have been given  electric connections on the basis  of NOC from the Town &Country Planning    Deptt. And in the case of Shri Mohit Chaudhary alone,  the NOC from Dalhousie  Municipal Council has come in the way. Shri Ashok Kohli has also admitted the factum of release of electricity connections in Dalhousie on the basis of NOCs issued by the Town and Country Deptt.  A clear case of discrimination against Shri Mohit  Chaudhary, therefore, stands made out by the very admission of  these two officers.  Otherwise, it would be very difficult to understand why in the case of Shri Mohit Chaudhary alone, the bogey of NOC from the Municipal Council Dalhousie was raised.  Similarly, the cognizance has been taken by HPSEB officers of a notice under Section 211(1)(d) of the HP Municipal Councils Act, 1994 issued only to Shri Mohit Chaudhary, a copy of which was alone endorsed to HPSEB officers. Copies of no notices to others have been endorsed under the same Section of H.P.Municipal Councils Act 1994 to HPSEB or used to be endorsed to HPSEB earlier.  Why cognizance has been taken only of the notice to  Shri Mohit Chaudhary and not  to  S/Shri  Amar Singh, Charan Dass Mahajan,  Parkash  Chand Palah,  Sat Pal Sharma,  Pramod  Bhasin, Principal  Dalhousie Public School and Ms Sudesh Kumari speaks  for itself. 

 

25.
The  issue of  ACD has been  discussed at  length in the foregoing  paras  where both the  Sr. Executive Engineer and the Asstt. Executive Engineer  have admitted  the lapse and  contravention of the  provisions of the Sales Manual.  The Adjudicating Officer is  inclined to treat this  as a case of  malafides on the part  of  Shri Ashok Kohli, Asstt. Executive Engineer taken out against Sh.Chaudhary. Ld. Counsel for the Board on cross-examination of Shri Chaudhary has also suggested ill-will between Shri Ashok Kohli, AEE and Shri Chaudhary on account of  objections raised by the later,  in his capacity as Councillor earlier in M.C. Dalhousie, in relation to the construction by Shri S.R.Kohli, father of  Shri Ashok Kohli, Asstt. Executive Engineer, though Sh. Chaudhary denied any ill-will on his part.  

 

26.
It is also a matter of common knowledge that the temporary connections are released in the Board in few days, if not on the same day as suggested by the Ld. Counsel for Shri Mohit Chaudhary.  On mutual admissions by Shri Mohit Chaudhary, the Senior Executive Engineer and the Superintending Engineer, Dalhousie, Shri Mohit Chaudhary had met these officers with a view to secure their intervention in the matter of getting the temporary connection. While the Senior Executive Engineer and the Superintending Engineer declined to intervene on the ground that the matter was subjudice before the HPERC and that everything was being done in accordance with the Rules, Regulations and the Instructions of the Board, the aggrieved Shri Mohit Chaudhary continued to suffer.  Whilst the Electricity Act, 2003, in its very Preamble, lays highest importance upon the consumer interest, the officers of the HPSEB showed utter apathy, abuse of monopolistic powers and bureaucratic rigidity and shut their eyes to the woes of a suffering prospective consumer on flimsy pretexts of NOC from MC, non-payment of ACD, non-appearance in person to file the application, not waiting for 30 days period before issuing legal notice etc etc.  The Adjudicating officer is constrained to have to observe that either the three officers were hand in gloves with one another or rule of law with regard to electricity had completely broken down in Dalhousie.  The Adjudicating Officer, however, is inclined to give benefit of doubt to Shri S.D.Kaistha, Superintending Engineer in that he joined as such only in November, 2003 and had to take time to understand the working of Dalhousie Circle. 

 

27.
Shri Mohit Chaudhary  has  declined to accept the report of  inquiry conducted by the Chief Engineer (Com.) on the ground that it was not conducted in a transparent manner and the  opportunity  was not  available to him to cross-examine  the others. The Chief Engineer (Com.) has confirmed that all the parties were not present at the time of inquiry. The inquiry report submitted by the Chief Engineer (Com.), HPSEB, therefore, cannot be relied upon as it was not done keeping in view the principles of natural justice as ordered by the Hon’ble Commission in its interim order – directions dated 16-3-2004.

 


CONCLUSION:

 

28.
On the basis of discussion in the foregoing, cumulative consideration of the provisions of law, the record produced before me, the evidence adduced and for the reasons assigned, it is abundantly clear that the respondent field officers acted in arbitrary and monopolistic fashion entirely on extraneous considerations in utter disregard to the   provisions of the Electricity Act, 2003 and the HPSEB’s own Sales Manual and the abridged Conditions of Supply in particular clause 2(c) of Sales Circular No. 204 dated 30.11.1994 in denying to Shri Chaudhary the grant of  temporary electricity connection. The Statements of the officers of the Board so recorded, indeed, are dejure, the pleadings of being guilty on their part and no more proof, thereof, should infact be necessary.  The Statements per se, smell of arbitrariness, abuse of powers, malice and total apathy towards the very people, they are paid to serve.  The Adjudicating Officer has reasons to believe that such abuse of monopolistic powers was deliberate act of malafide on the part of the Board officers to harass the Petitioner. 

 

29.
In view of the foregoing, I am satisfied that the HPSEB has failed to comply with the provisions of Section 43 of the Electricity Act, 2003 in the matter of release of temporary supply to Shri Mohit Chaudhary within one month of the date of application i.e. by 22-9-2003 and is, therefore, liable to a penalty under sub- section (3) of Section 43 of the Electricity Act, 2003.  Section 144 of the Act provides that while adjudicating the quantum of penalty under Section 43, the Adjudicating Officer shall have due   regard to the following factors, namely: 

 

(a) (a)    the  amount of disproportionate gain or unfair advantage,  wherever, quantifiable, made as a result of the default;

 

(b) (b)   the repetitive nature of the default. 

 

30.
It is a case of default in giving the supply of electricity for a period from 23-9-2003 to 11-03-2004 on purely extraneous considerations. And, it is a case of arbitrariness on the part of Board officers and the harassment to Shri Mohit Chaudhary which are simply not quantifiable. The question of amount of disproportionate gain or unfair advantage as a result of the default, therefore, would not arise.  With regard to Clause (b) of Section 144, this is the first case of its nature which has come to the Adjudicating Officer.  

 

 

31.
Now, therefore, I, the Adjudicating Officer appointed by the HPERC under Section 143 of the Electricity Act, 2003, do hereby impose upon the HPSEB a penalty of Rs.500/- per day of default commencing from 23-9-2003 to 11-03-2004 less the number of days the matter remained under appeal (43 days) in the Hon’ble High Court of Himachal Pradesh i.e.171-43=128 days. The amount of penalty @ Rs.500/- per day for 128 days works out to Rs.64,000/- (Rs. Sixty four thousand only) which should be deposited with the Secretary of  the Commission within 30 days of the date of receipt of this order.  

 

32.
Since this is a case of arbitrariness, abuse of power, malafides and harassment on the part of individual officers/officials, the  HPSEB shall be at liberty to recover this amount in such  proportion from the  person (s) responsible  for the default as it may deem fit besides  taking appropriate disciplinary action against them to prevent recurrence of similar cases in future. 

 


Copy of this Order be filed with the Commission.

                                                                                                            By Order

 


Dated: Shimla, the May 5, 2004.

                                                                                                               (S S Gupta)

       Adjudicating Officer

 

 

